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Introduction
The past year has seen a number of significant developments in extradition law,
including decisions changing the established approach to the technical requirements
of a European Arrest Warrant (EAW), the new bar in s.12A and an authoritative
determination by the Court of Justice (CJEU) on the approach to the perennial
issue of prison conditions.
The first section of this article considers these important cases and their future

impact on extradition law and practice. A key theme of the cases is the continued
commitment by the UK courts to developing domestic extradition law in line with
EU extradition law, even where this involves departing from previous decisions
or “reading down” the words of the domestic statute. This reflects the reality that,
since 1 December 2014, following the UK’s opt back into the Framework Decision
on the European Arrest Warrant (the Framework Decision),1 pursuant to Protocol
36 to the Treaty of Lisbon, the domestic courts have been under a duty to interpret
the Act consistently with the Framework Decision if possible, and to refer to the
CJEU any issue relating to the interpretation of European law necessary to resolve
an extradition appeal. The cases show that the UK courts have taken these
obligations seriously.
However, against the backdrop of a judicial commitment to the alignment of

domestic and European extradition law, the elephant in the room is the outcome
of the referendum on 24 June 2016 in which the UK voted to leave the EU. In the
second section of this article, we analyse the issues that arise as a result of the

1The Framework Decision on the European arrest warrant and surrender procedures used by member states of the
European Union (2002/584/JHA; [2002] OJ L190/1).
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referendum result, including the potential impact of Brexit in this area of law and
three alternatives to the European Arrest Warrant scheme of surrender.

An EAW—its jurisdiction and validity

Introduction
Part 1 of the Extradition Act 2003 (the Act) was enacted to simplify and streamline
extradition within the EU by implementing the provisions of the Framework
Decision into domestic law. Although one of the aims of the Framework Decision
was to reduce the length and complexity of extradition cases within the EU,2 the
provisions of Pt 1 have given rise to a vast number of legal challenges.
Many of those challenges have related to the technical requirements of an EAW

under s.2 of the Act which, since the issue was first considered by the House of
Lords in 2005,3 has been raised in hundreds of cases. This section will consider
the recent decisions of Bob-Dogi4 (before the CJEU) and Goluchowksi and Sas5
(before the Supreme Court). The cases have significantly changed the way the
courts approach the issue of “validity”. It also considers the recent High Court
decision of King6 which concerned the level of particularisation required in an
EAW.

The previous approach to validity

Section 2 of the Act and the Framework Decision
Under the Framework Decision,7 an EAW may be issued in respect of persons
who are either accused or convicted of an offence. This is given effect in s.2 of
the Act, which provides that a European Arrest Warrant will fall into one of two
categories—it will either be an “accusation” warrant or a “conviction”
warrant8—and defines the technical criteria that an EAW must meet to be valid.
Since Pt 1 of the Act came into force, the courts have repeatedly stressed that

it should be interpreted so far as possible in a manner that accords with the
Framework Decision.9 Since 1 December 2014 the courts have been under a legal
obligation to interpret domestic law in this way.10 This approach to interpretation
would have presented little difficulty if Parliament had simply transposed the
provisions of the Framework Decision into national law. However, it did not.
Consequently, where the Act contained additional requirements not found in the
Framework Decision these were, until recently, approached on the basis that they

2 Framework Decision, preamble, para.5.
3Office of the King’s Prosecutor (Brussels) v Cando Armas [2005] UKHL 67; [2006] 2 A.C. 1 at [1] and [2], per

Lord Bingham.
4 In proceedings relating to the execution of a European arrest warrant issued against Niculaie Aurel Bob-Dogi

(C-241/15) EU:C:2016:385.
5Goluchowski v Poland and Sas v Poland [2016] UKSC 36; [2016] 1 W.L.R. 2665.
6King v Public Prosecutors of Villefranche sur Saone [2015] EWHC 3670 (Admin); [2016] A.C.D. 34.
7 Framework Decision arts 1 and 2.
8 See the provisions of s.2 of the Act and arts 1 and 2 of the Framework Decision.
9 See, for example, Assange v Sweden [2012] UKSC 22; [2012] 2 A.C. 471; [2013] 1 C.M.L.R. 4 at [10].
10As a result of the UK’s opt back in to the Framework Decision pursuant to Protocol 36 to the Lisbon Treaty.
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were “regarded by Parliament as a necessary protection against an unlawful
infringement of the right to liberty”.11

Therefore, in order properly to understand and apply s.2 of the Act, it is necessary
to have in mind art.8 of the Framework Decision. This provides for the “content
and form of the European arrest warrant” and states that an EAW shall contain,
inter alia, evidence of an enforceable judgment, an arrest warrant or any other
enforceable judicial decision having the same effect,12 and a description of the
circumstances in which the offence was committed (including the time, place and
degree of participation in the offence by the requested person).13

The particulars of the offence
Since the Act came into force on 1 January 2004, the UK courts have grappled
with the question of how s.2 of the Act should be interpreted bearing in mind the
fact that the Act does not mirror the Framework Decision.
One area of difficulty has been the question of how much detail an EAW is

required to contain in relation to the offence itself. Article 8 of the Framework
Decision draws no distinction in this regard between an accusation warrant and a
conviction warrant: both are required to contain a description of the circumstances
in which the offence was committed.14 However, s.2 of the Act uses different
language when describing the information to be provided. In an accusation case,
s.2 requires the EAW to give “particulars of the circumstances in which the person
is alleged to have committed the offence”.15 In a conviction case, the EAW simply
need provide “particulars of the conviction”. 16

The Divisional Court in Sandi,17 in the context of a conviction warrant, held that
the words “particulars of the conviction” did not necessarily require the same level
of detail as required in the case of accusation warrants. However, the court reiterated
that the appropriate level of detail to be included in an EAWwould depend on the
individual circumstances of each case. Moreover, it was crucial that a requested
person be provided with sufficient details to permit him to understand the
circumstances of his conviction, and to give consideration to any bars to extradition
that might apply in his case.

Reference to an enforceable judgment
A further area of difficulty has been the “enforceable judgment”, “arrest warrant”
or “other enforceable judicial decision” that are referred to in art.8 of the Framework
Decision, and that s.2 of the Act requires be specified in an EAW.18 In essence,
these are the decisions in the requesting state that give an EAW its domestic legal
force. In the UK, for example, a domestic arrest warrant issued by a magistrates’
court (or a sheriff’s court in Scotland) would be a necessary precursor in the UK
for a judge to issue an EAW.

11Cando Armas [2005] UKHL 67; [2006] 2 A.C. 1 at [24], per Lord Hope of Craighead.
12Article 8(c).
13Article 8(c).
14 Framework Decision art.8(e).
15Extradition Act 2003 s.2(4)(c).
16Extradition Act 2003 s.2(6)(b).
17 Sandi v Romania [2009] EWHC 3079 (Admin).
18 Section 2(4)(b) of the Act in an accusation case; ss.2(6)(b) and (c) in a conviction case.
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In Louca,19 the Supreme Court held that “any other warrant” in s.2(4)(b) of the
Act was a reference to any domestic warrant on which a European Arrest Warrant
was based; it was not a reference to any other EAW which might in the past have
been issued on the basis of such domestic warrants. This was reiterated by the
Divisional Court in Artola.20 There the court held that in an accusation case the
effect of s.2 required the identification of the jurisdictional basis for the requested
person’s arrest under the law of the requesting state.21

The use of supplementary information
Until now the UK courts have taken a hard-edged approach to the consequences
of a failure to comply with s.2. Where an EAW did not contain the required
information, then the warrant was held to be invalid and the requested person fell
to be discharged. Further, as the House of Lords held in Dabas,22 in such a case
the EAW could not be “eked out” by extraneous information.
In practice, the approach to supplementary information in Dabas often resulted

in delays and the duplication of proceedings, particularly in cases in which the
issuing judicial authority was otherwise capable of meeting the requirements of
s.2. In such cases it was common practice for the warrant to be discharged only
for a new warrant to be issued resulting in a fresh set of proceedings.

Reference to any domestic arrest warrants or equivalent decisions

The decision of the CJEU in Bob-Dogi
On 1 June 2016, the CJEU handed down its judgment in the case of Bob-Dogi.23
The Appellant had been arrested in Romania pursuant to an accusation EAW issued
in Hungary. Hungary had introduced a procedure under which an EAW could be
issued without the need for a domestic arrest warrant in circumstances where it
could be proved that the requested person had already left the jurisdiction. The
Romanian court held that the EAWwas not valid, as it was not based on a separate
national arrest warrant, and the issue was referred to the CJEU for a preliminary
ruling.24

The CJEU held that the term “arrest warrant” in art.8 of the Framework Decision
was a reference to a domestic warrant other than the EAW. The term “arrest
warrant” could not be understood as referring to the EAW as that would deprive
art.8(1)(c) of any real meaning. Moreover, Box B on the pro forma EAW (as
annexed to the Framework Decision) refers to a “Decision on which the warrant
is based”, which had to be a domestic decision separate to the decision to issue an
EAW. The Framework Decision contained nothing to suggest that the procedure
introduced by Hungary was permissible.
The decision of the CJEU in Bob-Dogi has confirmed that the UK decisions in

Louca and Artolawere correct, and the judicial decisions referred to in art.8 of the

19 Louca v Germany [2009] UKSC 4; [2009] 1 W.L.R. 2550.
20Artola v Spain [2013] EWHC 524 (Admin).
21Artola v Spain [2013] EWHC 524 (Admin) at [8]; see also Framework Decision arts 1 and 2.
22Dabas v Spain [2007] UKHL 6; [2007] 2 AC 31; [2007] 2 C.M.L.R. 39.
23Bob-Dogi EU:C:2016:385.
24 Pursuant to TFEU art.267.
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Framework Decisions do not include EAWs. The CJEU in Bob-Dogi was dealing
with an accusation warrant and consequently there was no discussion of the
principles that apply in the case of a conviction warrant. However, given that the
Framework Decision itself makes no such distinction, it may be safe to conclude
that the CJEU would also not seek to draw any bright line between the different
types of EAW and the information that ought to be provided.

The Supreme Court decision in Goluchowski and Sas
In Goluchowski and Sas,25 the Supreme Court considered the position in relation
to conviction EAWs in cases in which the appellants’ liability to arrest arose not
upon conviction, but rather upon a later failure to comply with conditions imposed
by the domestic court.26 The issues before the Supreme Court were, first, whether
an EAW was defective for the purposes of s.2 if it did not give the particulars of
domestic warrants issued to enforce an underlying judgment; and, second, whether
s.2 required the EAW to particularise not only the conviction but also the decision
triggering the immediate sentence of imprisonment.
In dismissing the appeals, Lord Mance (giving the judgment of the court) held

that a conviction warrant was not invalid if it stated that a requested person had
been sentenced to imprisonment but did not contain particulars of a domestic
warrant that had been issued in the requesting state to secure surrender to custody.
The court observed that a conviction EAW would usually be based on an
enforceable judgment (ie the conviction), and there was no reason why there should
necessarily be a domestic warrant. If there was such a warrant, there was no obvious
reasonwhy it should have to be evidenced in the EAW. The appeals were concerned
with custodial sentences that had not taken immediate effect, and although the Act
and the Framework Decision did not expressly refer to such sentences, that did
not mean that they did not fall within its ambit. Finally, Lord Mance concluded
that neither art.8 of the Framework Decision nor s.2 required an EAW to evidence
or particularise either the suspension of a sentence and the subsequent court decision
activating it, or any conditional release from imprisonment and any decision
revoking it.

Can extraneous information be relied upon to interpret and
supplement an EAW?
Arguably the most significant aspect of the decision in Goluchowski related not
to the ratio, but rather the approach taken by the court to supplementary
information.
As noted, the domestic courts had previously taken a hard-edged approach to

this issue: if an EAW did not contain the statements and information mandated by
s.2, then it was not a valid warrant and it could not be “corrected” by further
information. However, in BobDogi, the CJEU held that before declining to execute
an EAW, an executing judicial authority must request that the issuing judicial
authority “furnish all necessary supplementary information as a matter of urgency”

25 Sas; Goluchowski [2016] UKSC 36; [2016] 1 W.L.R. 2665.
26 InGoluchowski the conditions related to a suspended sentence, and in Sas the conditions were imposed following

his release on licence.
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pursuant to art.15 of the Framework Decision.27Whilst the CJEUwas dealing with
the question whether a domestic arrest warrant had been issued, there is no reason
that this principle could not be applied to the absence of any information required
by s.2 of the Act, including the particulars of the offence.
In Goluchowski the Supreme Court applied Bob Dogi and departed from the

previous approach to supplementary information in Dabas.28 The court held that,
in light of Bob Dogi, supplementary information was admissible to show that an
EAW was supported by an enforceable judgment or equivalent decision, and if
this was done the EAWwould be valid even if the particulars of that decision were
not included in the warrant.29 This represents a significant departure from the
approach previously adopted, and is to be welcomed: it avoids the unnecessary
duplication of proceedings that often occurred when warrants were previously
found to be invalid on grounds that could easily be cured by issuing a second
warrant.

Particulars of the offence or conviction
InKing,30 the Divisional Court held that it was not necessary for an EAW to describe
in great detail the circumstances surrounding the offence. Instead, the particulars,
in respect of both accusation and conviction cases, should provide sufficient
information to enable the requested state and the requested person to knowwhether
any barriers to extradition applied.
In relation to whether a different standard applied as between accusation and

conviction cases the court noted that, whereas s.2 of the Act appeared to draw a
distinction between accusation and conviction EAWs,31art.8 of the Framework
Decision did not. The court found that in principle there was no material difference
between what was required in an accusation or conviction case. The level of
particularity needed to meet the requirements would depend on the circumstances
of each case.
The decision inKing goes some way to resolving one of the long-running issues

arising from the fact that Part 1 of the Act did not replicate the wording of the
Framework Decision. Along with the cases of Goluchowski and Sas and
Puceviciene, also considered in this article, it demonstrates the continued
willingness of the UK courts to ensure that the approach to domestic extradition
law is aligned with the Framework Decision.

27Bob-Dogi EU:C:2016:385 at [65].
28Goluchowski [2016] UKSC 36; [2016] 1 W.L.R. 2665 at [47].
29Goluchowski [2016] UKSC 36; [2016] 1 W.L.R. 2665 at [40].
30Public Prosecutors of Villefranche sur Saone [2015] EWHC 3670 (Admin); [2016] A.C.D. 34 .
31 In accusation cases, s.2(4)(c) requires information relating to the “particulars of the circumstances in which the

person is alleged to have committed the offence”; whereas in conviction cases s.2(6)(b) require the “particulars of
the conviction”.
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Recent cases in relation to the bars to extradition

Section 12A (absence of a prosecution decision)

Background
In a recent decision, Puceviviene,32 the Divisional Court has considered the
application of the bar in s.12A of the Act entitled “absence of a prosecution
decision”. The decision amounts to a comprehensive analysis of the application
of s.12A, and adopts a wholly new approach to the relevance of mutual legal
assistance in relation to this section.
The bar in s.12A, which applies only in relation to Pt 1 requests, was introduced

on 21 July 2014 as a response to criticism that the EAW system had resulted in
the surrender of individuals to face long periods of pre-trial detention in the
requesting state because their extradition had been requested before the case had
been “properly investigated”. 33 The purpose of the section was to ensure that a
case was “sufficiently advanced in the issuing State” so as to prevent extradited
individuals from being detained for long periods prior to trial while the requesting
state continued to investigate their case.34

The operation of the bar
The mechanism by which s.12A sought to achieve these aims was by providing
that extradition could only be ordered in cases where the issuing state had made
both a decision to charge and to try the requested person, unless his absence was
the sole reason for the failure to take those steps. Section 12A places the burden
on the requested person to show that there are reasonable grounds for believing
that at least one of the two decisions has not been taken and then, if necessary,
that his absence from the requesting territory is not the sole reason for the lack of
a decision.35 If the requested person discharges that burden, then the requesting
state is required to satisfy the judge to the criminal standard that both of the
decisions have been made or, if not, that the defendant’s absence is the sole reason
for the lack of decision.36

The early cases and the difficulties in relation to s.12A
The bar in s.12A is not one of the “grounds for non-execution” provided for the
in the Framework Decision,37 but instead is a unilateral measure of domestic law.
As a result, it quickly became apparent that it created real difficulties in practice
because the continental civil law criminal justice procedures did not necessarily
include formal procedural steps fitting the English terms “to charge” and “to try”.

32Puceviviene v Lithuanian Judicial Authority [2016] EWHC 1862 (Admin).
33 See the Home Secretary’s questions and answers in relation to the European Arrest Warrant, Hansard, cols 765

and 782 (15 July 2013).
34 See the Explanatory Note to the Anti-Social Behaviour, Crime and Policing Act 2014, section 156 para 462.
35Extradition Act 2003 s.12A(1)(a)(i) and (ii).
36Extradition Act 2003 ss.12A(1)(b)(i) and (ii), and 206(2) and (3)(b).
37Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender

procedures between Member States.
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In Kandola,38 the first case in which the Divisional Court considered the new bar,
the court was informed that the way that Italian criminal procedure operated meant
that all accusation EAWs from Italy (which comprise 80–85 per cent of all Italian
requests) would fail as a result of the new bar.39

Similarly, in Miniauskas,40 Mitting J observed that s.12A “undoubtedly
potentially creates difficulties for civil law criminal justice systems”. In that case,
the evidence before the court was that the Lithuanian criminal procedure code
contained no provision for “what would be recognised by a common lawyer as a
charge”.41 In granting permission in the Puceviciene appeals, Cranston J observed
that “it may be appropriate for a Divisional Court to consider… [whether s.12A]
makes extradition difficult for many civil law countries, including Germany”.42

The approach in Kandola
In Kandola the court considered the correct approach to s.12A. Aikens LJ held
that there was a rebuttable presumption in each case that the two decisions (to
charge and to try) had been taken in the requesting state, and the burden was on
the requested person to satisfy the judge that there were reasonable grounds for
believing that one or both of the two decisions had not been taken, and that the
reason for this was not solely his absence from the requesting state.43 It was only
in cases in which this was established that the burden shifted to the requesting
state.
In relation to evidence, Aikens LJ held that in many cases the judge would be

able to decide the issues in s.12A by considering the terms of the EAW as a whole
but, where the EAW was not clear, the judge was entitled to look at extraneous
evidence. The Divisional Court held that it was neither appropriate nor necessary
for requesting states to provide further evidence until the requested person had
discharged the evidential burden on him, and the court discouraged the use of
elaborate expert evidence.44Despite this plea, reliance of expert evidence on foreign
law had become standard practice in first instance extradition proceedings relating
to s.12A following the decision in Kandola.
A significant aspect of the Kandola decision related to the inter-relationship

between s.12A and s.21B of the Act. Section 21B was brought into force on the
same date as s.12A and also applies only in relation to Pt 1 extradition requests.
It provides a mechanism whereby the extradition hearing may be adjourned for
the consideration of a request by either party for the temporary transfer of the
requested person to the requesting state, or to enable

“arrangements be made to enable the person to speak with representatives of
an authority in the requesting territory responsible for investigating,
prosecuting or trying the offence specified in the warrant”.

38Kandola v Germany [2015] EWHC 619 (Admin).
39Kandola [2015] EWHC 619 (Admin); [2015] 1 W.L.R. 5097; [2015] A.C.D. 61 at [53].
40Miniauskas v Lithuania [2015] EWHC 3530 (Admin).
41Miniauskas [2015] EWHC 3530 (Admin) at [17].
42Puceviciene [2016] EWHC 1862 (Admin) at [37].
43Kandola [2015] EWHC 619 (Admin); [2015] 1 W.L.R. 5097; [2015] A.C.D. 61 at [30].
44Kandola [2015] EWHC 619 (Admin); [2015] 1 W.L.R. 5097; [2015] A.C.D. 61 at [32].
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In two of the Kandola appeals, the court considered whether the availability of
mutual legal assistancemeasures meant that the appellants’ absence fromGermany
was not the sole reason for the absence of a decision to charge or to try. In one of
the cases (Droma), the appellant’s appeal was allowed because she was not a flight
risk and the German prosecutor had provided no reason whymutual legal assistance
measures could not have been used to advance the prosecution to the point at which
a decision to charge could have been taken.45

As a consequence of the Kandola decision, requests for mutual legal assistance
and adjournments under s.21B of the Act became commonplace, often resulting
in significant delay to the extradition proceedings.46 In Ahmed, Ouseley J referred
to

“what has now become the importance of explaining for s.12A purposes why
MLA has not been used, which would not have been apparent from s.12A
itself, the language of which contains no such question”.47

The types of requests considered under s.21B have included requests for temporary
transfer, requests for “safe passage” to allow the requested person to attend an
interview in the requesting state without risk of arrest; and requests for police
interviews or court hearings via video link. In several cases, the extradition request
has been stayed or withdrawn on the basis of the cooperation by the requested
person with these measures.
However, there are a number of issues that arise in practice with respect to s.21B

requests, in particular those relating to cooperation via video link. These include
questions as to who is going to arrange and pay for the video link, and whether
there any formal requirements in the requesting state as to where the video link
for any interview/hearing should take place; what, if any, procedural protections
apply to such proceedings; whether the requested person is entitled to legal
representation and a translator and, if so, who will pay for that; and for how long
it is reasonable to allow the requested person and any representatives to prepare.
The lack of clarity around these practical issues added significantly to the delay
in s.21B cases.

The new approach in Puceviciene
In Puceviciene the Divisional Court conducted a comprehensive review of the
approach to s.12A and reached two key conclusions. The first was that the terms
“to charge” and “to try” had to be given a wide interpretation if the purposes of
the Framework Decision were not to be frustrated. The second was that the
availability or otherwise of mutual legal assistance was irrelevant to the issues
under s.12A.
In relation to the definition of the terms “to charge” and “to try”, the Divisional

Court observed that, while EU criminal justice systems usually have distinct stages
for investigation, charge, and trial, these stages were not necessarily delineated by

45Kandola [2015] EWHC 619 (Admin); [2015] 1 W.L.R. 5097; [2015] A.C.D. 61 at [43] and [50]. This approach
was followed in Spain v Arranz [2015] EWHC 2305 (Admin) at [56].

46The court in Puceviciene described the mutual legal assistance requests in that case as “a spanner in the works
of speedy extradition”, [2016] EWHC 1862 (Admin) at [73].

47Ahmed [2016] EWHC 400 (Admin).
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precise boundaries and were often (but not always) informal.48 Against this
background, the court defined a “decision to try” as being

“where the relevant decisionmaker (whomay be a police authority, prosecutor
or judge under the relevant procedural system) has decided to go ahead with
the process of taking to trial the defendant against whom the allegation is
made”.49

The court anticipated that, in some systems, the decision to charge would effectively
be the same as the decision to try, and observed that the decision to charge would
rarely add anything to the consideration under s.12A given that such a decision
was implicit in the fact that a decision to try had been made 50 However, where the
decision to charge was in issue, the court held that a decision to charge was

“the decision which is made when there is sufficient evidence under the
relevant procedural system to make an allegation that the defendant has
committed the crime alleged”.

The court held that the decision to charge could be made even where it was
conditional upon hearing what the defendant had to say and the charge had yet to
be put to the defendant.51

Further, the court emphasised that there was no need for any formality in relation
to the making of either decision (unless such formality was required under the law
of the requesting state), and that “a decision to try is nonetheless a decision to try
even if it is conditional or subject to review”. So, for example, a decision to try
will still be a decision to try even if it is taken subject to the completion, after
extradition, of formal stages such as an interview and subject to those stages not
causing a reversal of the decision already made informally.52

These wide definitions represent a significant departure from the previous
approach taken to the terms in s.12A. The reasoning underpinning the approach
in Puceviciene was based in part on the language of the statute, and the court
pointed to the fact that the terms “decision to charge” and “decision to try” did not
imply that the case must be trial ready, nor that any formal step was required for
either stage.
However, the court’s reasoning was also based to a significant degree on

pragmatic considerations. The court pointed out that that the judiciary in each
Member State of the EU was under a responsibility to bring cases to trial
expeditiously, and that it was inconsistent with the principles of mutual confidence
which underpin the Framework Decision to supervise the way that the courts in
the requesting state progressed their caseload. Further, the court found that
Parliament could not have intended that s.12A should result in the discharge of
the majority of accusation EAWs.
In relation to evidence, the court in Pucevicienewas highly critical of the course

that the proceedings had taken in some of the appeals before it, and found that the
judicial authority was not required to provide further information unless the

48Puceviciene [2016] EWHC 1862 (Admin) at [40].
49Puceviciene [2016] EWHC 1862 (Admin) at [56].
50Puceviciene [2016] EWHC 1862 (Admin) at [50(vi)] and [56].
51Puceviciene [2016] EWHC 1862 (Admin) at [55].
52Puceviciene [2016] EWHC 1862 (Admin) at [54].
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requested person discharged the burden on him of showing that the two decisions
had not been taken.53 The court encouraged the use of official translations of the
criminal code of the requesting state, but sought once again to discourage the use
of expert evidence from lawyers finding that the use of this evidence should be
“very rare indeed”.54

Finally, in relation to mutual legal assistance, the court held that the approach
in Kandola had been wrong and should no longer be followed. The court found
that there was no express provision in s.12A for such measures to be considered,
the approach in Kandola was inconsistent with the wording of s.12A itself, and
that where a judicial authority stated that the person’s absence from the requesting
territory was the reason why the decision had not been taken, then that reason
should not be scrutinised to see whether it was a good or a bad reason.55 Finally,
the court made a clear finding that s.12A and s.21Bwere distinct provisions which
operated quite differently and did not, as had previously been considered, overlap
in their effect.56

Conclusions
The decision in Puciviciene highlights the Gordian knot at the heart of s.12A. On
the one hand its stated purpose is to prevent individuals surrendered from the UK
from spending long periods in detention during the investigative phase of the
proceedings in the requesting state.57 On the other hand, it is inherent in the nature
of many EU criminal justice systems (including the UK) that the investigative
phase may last long past any decision to charge or to try. Further, the only way to
prevent long periods of pre-trial detention would be to define the concepts of
“charge” and “try” in a restrictive manner which would be inconsistent with the
Framework Decision and capable of undermining it.
In light of these difficulties, and given the inherent public interest in ensuring

effective extradition relations with the EU, the approach taken by the Divisional
Court is to be welcomed. However, the result is that the bar in s.12A has been
denuded of almost all of its practical effect. In practice, there are likely to be few
cases which meet the requirement in s.2 of the Act that the requested person be
accused rather than suspected of the offence,58 but in which a decision to charge
and try (as those concepts are explained in Puceviciene) have not been made.
Similarly, in relation to mutual legal assistance and s.21B, the decision in

Puceviciene is likely significantly to reduce the number of requests under that
section in the context of s.12A arguments. However, there may well be a
corresponding rise in requests in relation to proportionality arguments under s.21A,
in spite of a warning by the court in Puceviciene that there may be limits to what
can be achieved by the use of s.21B in this context.59 Ultimately, if this results in
proceedings abroad being disposed of in a proportionate manner then this will be
a positive development. However, there must remain a real risk that, as was the

53Puceviciene [2016] EWHC 1862 (Admin) at [51].
54Puceviciene [2016] EWHC 1862 (Admin) at [61]–[62].
55Puceviciene [2016] EWHC 1862 (Admin) at [69]–[72] and [75].
56Puceviciene [2016] EWHC 1862 (Admin) at [76].
57 See the Explanatory Note to the Anti-Social Behaviour, Crime and Policing Act 2014s.156 para.462.
58Extradition Act 2003 s.2(3)(a).
59Puceviciene [2016] EWHC 1862 (Admin) at [81].
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experience in relation to s.12A,60 and in light of the practical difficulties identified
above, such applications will lead to significant delays with few real benefits.

Section 20 (trials in absence)
A further example of the UK courts’ commitment to ensuring that domestic law
is interpreted in accordance with the Framework Decision is found in the recent
Divisional Court judgment inCretu.61 The case concerned the relationship between
s.20 and art.4a of the Framework Decision. Article 4a was introduced by Council
FrameworkDecision 2009/299/JHA (the 2009 FrameworkDecision) which focused
on “enhancing the procedural rights of persons and fostering the application of the
principle of mutual recognition to decisions rendered in the absence”. Article 4a
provides a non-mandatory ground for refusing to execute an EAW if the requested
person did not appear at “the trial resulting in the decision” unless at least one of
four exceptions in art.4a is established. The exception most commonly relied on
judicial authorities (in art.4a(a)(i)) applies if the person

“either was summoned in person and thereby informed of the scheduled date
and place of the trial which resulted in the decision, or by other means actually
received official information of the scheduled date and place of that trial in
such a manner that it was unequivocally established that he or she was aware
of the scheduled trial.”

The interpretation of art.4a(a)(i) has been problematic. In Bicioc,62 Mitting J
concluded, in accordance with one established line of authority,63 that s.20
interpreted in light of art.4a(a)(i) required

“at a minimum that a trial process must have been initiated from which the
appellant has deliberately absented himself. It was not enough that he had
been arrested in circumstances in which a trial was likely or even inevitable.”

Nor was it sufficient that the requested person was a fugitive who had

“made it difficult or impossible for the prosecuting authorities to serve him
with the documents which would have notified him of the fact, date and place
of the trial.”64

In other words, a judicial authority was required to satisfy the court so that it was
sure that the requested peson had actual knowledge that the trial process had begun
before it could conclude that he had deliberately absented himself from it. Failing
that, the court would have to be sure he or she was entitled to a re-trial. The
difficulty for judicial authorities in some jurisdictions was that their domestic law
did not permit a re-trial in those circumstances.
InCretu, the court (Burnett LJ, Irwin J) concluded that art.4a(a)(i) did not require

a person to have actual knowledge of the proceedings; only that they have been
summoned to their trial in accordance with the requirements of art.6 ECHR. This

60 See the criticism in Puceviciene [2016] EWHC 1862 (Admin) at [74].
61Cretu v Romania [2016] EWHC 353 (Admin); [2016] A.C.D. 70.
62Bicioc v Romania [2014] EWHC 628 (Admin); [2014] A.C.D. 91.
63 See, for example, Albania v Bleta [2005] EWHC 475 (Admin); [2005] 1 W.L.R. 3576.
64Bicioc [2014] EWHC 628 (Admin); [2014] A.C.D. 91 at [17].
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conclusion was founded on the references to art.6 in recitals (1) and (8) to the 2009
Framework Decision. Recital (8) provides that:

“In accordance with the case law of the European Court of Human Rights,
when considering whether the way in which the information is provided is
sufficient to ensure the person’s awareness of the trial, particular attention
could, where appropriate, also be paid to the diligence exercised by the person
concerned in order to receive information addressed to him or her.”

The court in Cretu went also re-affirmed its commitment to the principle of
mutual trust and held that it was not for the executing court to receive evidence or
to determine whether the summons had in fact been sent in accordance with art.6.
While it remains for the requesting judicial authority to satisfy the court so that it
is sure that one (or more) of the four exceptions in art.4a applies, the burden will
be discharged if the EAW contains the necessary statement; in other words, if the
judicial authority selects one of the four exceptions in the pro forma EAW that is
sufficient to prove to the criminal standard that the requested person was
deliberately absent for the purposes of s.20. The UK courts should not “conduct
an independent investigation into those matters.” The court therefore signalled a
departure from the common practice of requesting further information when s.20
is in issue, noting that it would inappropriate

“save in cases of ambiguity, confusion or possibly in connection with an
argument that the warrant is an abuse of process. The issue at the extradition
hearing will be whether the EAW contains the necessary statement.”

The decision will be welcomed by judicial authorities, particularly for those
jurisdictions with historical re-trial rights issues such as Romania. It remains to
be seen how the courts will address cogent evidence that the statement in the EAW
is wrong and whether the hard-edged approach in Cretu will have to be modified
in light of the decision of the CJEU considered in the next section.

Human rights
In recent years there have been a significant number of challenges to intra-EU
extradition on the basis that there are substantive grounds for believing that
requested persons would face a real risk of inhuman or degrading treatment in
breach of art.3 ECHR if they were surrendered and detained in requestingMember
States’ prisons. Generally, EU Members States have met these arguments by
providing assurances that requested persons will be held in better conditions that
domestic prisoners. In 2016 alone, Bulgaria and Hungary provided assurances that
were accepted by the courts65; Greece provided an assurance that was not66;
Lithuania withdrew its 2013 assurance with a view to arguing that conditions have
improved sufficiently that normal relations can resume; there ihas been a successful
first instance challenge to the 2015 Romanian assurance following alleged breaches
of its terms (which has led the CPS to make unprecedented disclosure in all
Romanian extradition cases); and, finally, there is an ongoing challenge in a Belgian

65Vasilev v Bulgaria [2016] EWHC 1401 (Admin); GS and others v Hungary [2016] EWCA 64 (Admin).
66Marku v Nafpolion Court of Appeal, Greece [2016] EWHC 1801 (Admin).
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case following a critical report by the Council of Europe’s Committee for the
Prevention of Torture.67

It is against that background that the CJEUGrand Chamber recently considered
the relationship betweenMember States’ obligations under the FrameworkDecision
and their duty to respect fundamental rights. InCaldararu and Aranyosi,68 a German
court made a request for a preliminary ruling to the CJEU in which it asked, in the
context of a Romanian and a Hungarian EAW, whether it should discharge
extradition requests if there were strong indications that detention conditions
violated fundamental rights or whether it should seek assurances from requesting
judicial authorities.
The Grand Chamber decided that respect for mutual recognition and mutual

trust in the EAW scheme does not “have the effect of modifying the obligation to
respect fundamental rights as enshrined in, inter alia, the Charter”. The CJEU held
that where there is a risk that a fundamental right (in that case art.3 ECHR as
reflected in art.4 of the Charter) will not be respected on surrender, it is incumbent
on the executing judicial authority to assess the risk, and if necessary seek further
information, before ordering surrender:

“It follows that, where the judicial authority of the executing Member State
is in possession of evidence of a real risk of inhuman or degrading treatment
of individuals detained in the issuing Member State, having regard to the
standard of protection of fundamental rights guaranteed by EU law and, in
particular, by Article 4 of the Charter… that judicial authority is bound to
assess the existence of that risk when it is called upon to decide on the
surrender to the authorities of the issuing Member State of the individual
sought by a European arrest warrant.”69

In determining whether there is evidence of a real risk the executing judicial
authority “… must, initially, rely on objective, reliable, specific and properly
updated evidence” such as ECtHR and domestic judgments and reports produced
by bodies of the Council of Europe or under the aegis of the UN.70 The decision
is, therefore, an endorsement of the UK courts’ established approach to the issue
of poor prison conditions.
Requesting judicial authorities, on the other hand, will have to provide further

information and, if necessary, assurances more quickly than they have in the past.71

The domestic courts have long been concerned that the UK has failed in its
obligation to adhere to the strict timeframe for surrender in art.17 of the Framework
Decision, that is, 60 days following arrest extendable to 90 days having informed
the requesting judicial authority of the reasons for the delay. The CJEUmade clear
that, notwithstanding art.17, there is an obligation on executing judicial authorities
to postpone the proceedings until sufficient information has been obtained to
discount the existence of a risk of a breach of fundamental rights. Any adjournment,
however, cannot be open-ended and if such information has not been received

67 See http://www.cpt.coe.int/documents/bel/2012-36-inf-fra.htm [Accessed 7 August 2016].
68Caldararu and Aranyosi (C-404/15) EU:C:2016:198.
69Caldararu and Aranyosi EU:C:2016:198 at [88].
70Caldararu and Aranyosi EU:C:2016:198 at [89].
71 For example, in Florea v Romania [2014] EWHC 2528 (Admin); [2015] 1 W.L.R. 1953; [2014] EWHC 4367

(Admin) it took in excess of 12 months from the date the issue was raised for an assurance to be provided.
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within a “reasonable time” executing judicial authorities should consider whether
to discharge the EAW.72

The decision in Caldararu and Aranyosi was not limited to the fundamental
right not to be subject to inhuman or degrading treatment and it may be invoked
in the context of other rights, such as the right to a fair trial in art.6 ECHR and
art.47 of the Charter. Statements in EAWs relating to trial in absence, considered
in Cretu, may yet be susceptible to challenge.

The potential impact of Brexit on extradition
Following the outcome of the referendum on 24 June 2016, it seems likely that
the Government will opt to notify the EU of its decision to withdraw from the
Union pursuant to art.50 TEU. The purpose of this section is to examine the possible
implications of such a decision for extradition law in England and Wales.

The legal context
As set out above, the source of the UK’s international law extradition obligations
within the European Union is the Framework Decision (which now has the effect
of a Directive in EU law),73 which is given effect in domestic law by Pt 1 of the
Act. Until the art.50 process is completed, the UK will remain a member of the
European Union and the provisions of the Framework Decision will continue to
apply. It follows that, in the short term at least, there will be no change to the way
extradition law operates under the Act.
However, as a measure of secondary EU law, the Framework Decision applies

only to EUMember States. Therefore, the inevitable consequence of the completion
of the art.50 process, and the termination of the UK’s membership of the EU, will
be that the UK’s rights and obligations under the Framework Decision will lapse.74

The result is that there will need to be at least some modification to the terms of
the UK’s extradition relationship with the EU and consequential amendments to
the relevant provisions of domestic law.
There are three main options for the UK’s extradition relationship with the EU

post-Brexit: first, the renegotiation of an EAW style agreement with the EU;
secondly, reliance on the European Convention on Extradition 1957; and thirdly,
negotiating separate bi-lateral agreements with some or all of the remaining 27
Member States. Each of these options are explored in this section of the article.

An EAW style agreement

The nature of the potential agreement
One option is for the UK to renegotiate its extradition arrangements with the EU
to maintain a streamlined system of surrender that mirrors, or is similar to, the
EAW system. Such an arrangement between Iceland and Norway and the EU was

72Caldararu and Aranyosi EU:C:2016:198 at [104].
73 Framework Decision.
74TEU art.50(3).
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agreed in principle in 2006 and, following 13 years of negotiation, was finally
approved by the EU in 2014.75 It has not yet entered into force.
However, a number of considerations may affect the extent to which this is a

realistic option for the UK. First, both Iceland and Norway are members of the
European Free Trade Association (EFTA) and the Schengen acquis (the EU’s
border-free zone) placing them in a position closely aligned to the EU without
actually being members. The willingness of the EU to negotiate a similar
arrangement with the UK may depend on the outcome of the art.50 negotiations,
and in particular whether or not the UK becomes a member of EFTA or,
alternatively, adopts a more arm’s-length position.
Secondly, notwithstanding the close relationship between both Norway and

Iceland and the EU, the surrender agreement took five years to negotiate and eight
years later is still not in force. On the one hand, such negotiations may be less
protracted for the UK because it is starting from a position of equivalence in that
its extradition law is already aligned to that of the EU, and has been for over a
decade. However, the advantage that the current position of equivalence confers
may be diluted the more the UK seeks to negotiate a bespoke arrangement vis-à-vis
the EU that differs from the existing arrangement.
One example of where this may occur is in relation to the relatively new

provisions in ss.12A (the prosecutorial decision bar) and 21A (proportionality) of
the Act. Such provisions do not derive from the terms of the Framework Decision
and while, so far, no other Member State has sought to claim that these provisions
are inconsistent with UK’s EU law obligations, this does not mean that an attempt
to negotiate a new agreement under which they are expressly included would be
straightforward. Senior EU officials have previously suggested that a re-negotiation
of the terms of the Framework Decision within the EU would be difficult, and
such concerns are likely to be amplified where the UK is negotiating on its path
to exiting the EU.76

It follows that it may not be possible for the UK to renegotiate its extradition
arrangements with the EU within the two-year period provided for by art.50. If
this is the case, then some kind of transitional provision will be required to ensure
that the UK retains an effective extradition relationship with the EU.
A third consideration is that there may be limited political will to re-enter an

EAW style relationship with the EU.77 The EAW system has been the subject of
criticism, in particular in relation to the extradition of British nationals and its use
to seek extradition for comparatively minor offences. It may be possible for the

75Agreement between the European Union and the Republic of Iceland and the Kingdom of Norway on the surrender
procedure between theMember States of the European Union and Iceland and Norway [2006] OJ L292/2; and Council
Decision of 27 November 2014 on the conclusion of the Agreement between the European Union and the Republic
of Iceland and the Kingdom of Norway on the surrender procedure between the Member States of the European
Union and Iceland and Norway, 2014/835/EU, [2014] OJ L343/1.

76See the view of the Director General of Europol cited in the House of Commons Home Affairs Committee, Ninth
Report of 2013–2014, Pre-Lisbon Treaty EU police and criminal justice measures: the UK’s opt-in decision, 29
October 2013, HC Paper No.615, para.33. Although it is to be noted that the same paragraph also cites contrary views
from UK politicians and lawyers.

77The Home Affairs Committee observed that “the EAW is arguably the most controversial of the measures
proposed in the Government’s [post-Lisbon Treaty] opt-in package”: House of Commons Home Affairs Committee,
Ninth Report of 2013–2014, Pre-Lisbon Treaty EU police and criminal justice measures: the UK’s opt-in decision
(2013), para.7.
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particular terms of any agreement reached to address some of these concerns.78

However, given that much of the criticism of the EAW procedure focussed on its
summary nature, it is unlikely that these concerns could be comprehensively
addressed while retaining the scheme’s core features.
Finally, one of the justifications for the EAW system is the need for an integrated

approach to judicial cooperation in the context of the free movement of people.79

It follows that the extent to which it is considered necessary or desirable to be part
of such a system may depend on the extent to which any post-Brexit settlement
involves the acceptance of the freemovement principle. On the other hand, Britain’s
geographical proximity to Europe is likely to mean that there is a desire to continue
to cooperate closely with the EU in relation to law enforcement matters, including
extradition.
Notwithstanding the above considerations, an EAW-style agreement remains a

significant option. As already noted, unlike Norway and Iceland the UK will be
negotiating as a current member of the EAW system whose extradition processes
are already in harmony with those of the EU. A potentially important factor may
be that the Norway/Iceland agreement does not provide for the CJEU to have
jurisdiction over disputes, and instead provides for a harmonisation of approach
through the “constant review” of case-law80whichmaymake this a more attractive
option for the UK Government.

Impact on domestic law
If an Iceland/Norway style surrender agreement could be negotiated and brought
into force by the end of the art.50 process, this could be given effect in domestic
law by amending Pt 1 of the Act to reflect any differences between the new
agreement and the existing EAW procedures. It would also be necessary to enact
transitional arrangements to cover EAWs issued under the present system.
However, as noted above, if no agreement has been reached by the end of the

art.50 period, an interim solution would be required to ensure that the UK’s ability
to extradite to and from all 27Member States is not compromised. The most likely
such arrangement would be reliance on the European Convention on Extradition
1957 (the European Convention) considered below.

The European Convention on Extradition 1957
Both the UK and the 27 other EU Member States have signed and ratified the
European Convention. It follows that the default position if the UK chooses not
to negotiate new extradition arrangements with the EU, either collectively or
individually, would be for extradition between the UK and the remainingMember
States to be based on the Convention.

78 For example, art.7(2) of the surrender agreement between the EU and Norway and Iceland places no obligation
on the state parties to extradite their own nationals. It also allows state parties to require assurances that extraditees
will be entitled to a re-trial following a trial in absentia, a protection removed from the EAW scheme by Council
Framework Decision 2009/299/JHA.

79 Framework Decision, preamble, recital 5.
80Agreement between the European Union and the Republic of Iceland and the Kingdom of Norway on the surrender

procedure between the Member States of the European Union and Iceland and Norway [2006] OJ L292/2 art.37.
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The main consequence of adopting this course would be that the UK would no
longer have access to the expedited warrant-based surrender arrangements that
operate under the Framework Decision. As a result, extradition to EU would be
conducted under the procedures of Pt 2 of the Act. Although this would not result
in a wholly unfamiliar process in European extradition cases, there would be a
number of significant differences compared with the current procedure.

Involvement of the executive in the extradition process
One significant change would be that the process would no longer be a purely
judicial one. Extradition requests would have to be made through diplomatic
channels, and the Secretary of State would be required to make an initial decision
regarding certification. The final decision on surrender would also lie with the
Secretary of State. It is likely that these additional procedures would add to the
overall length of EU extradition proceedings, as is the case in relation to the existing
arrangements with non-EU signatories to the European Convention.

Dual criminality
Another difference would be that the “dual criminality”81 requirement would apply
to all offences and all territories. A controversial aspect of the EAW system was
the abolition of the dual criminality requirement in relation to 32 categories of
offences (the so called Framework List).82 By contrast the European Convention
takes a conventional approach to dual criminality, requiring proof that the conduct
in respect of which extradition is sought is criminal in both the requesting and the
executing jurisdictions. This change is unlikely to result in a material difference
in practice. In his 2011 review of the UK’s extradition arrangements, Sir Scott
Baker noted that the review panel had not been made aware of any “difficulties
arising in practice from the abolition of the double criminality rule”.83 The reason
for this is that there were very few cases in practice in which extradition was sought
for conduct that was not also criminal in the UK. Indeed, there is only one reported
case of extradition being ordered in relation to a Framework List offence which,
at the time that the conduct occurred, was not a crime in England and Wales.84

The bars to extradition
Although most of the bars to extradition would remain the same, some bars (death
penalty,85 speciality,86 earlier extradition87 or transfer,88 and deferral)89 would be
considered by the Secretary of State following the extradition hearing rather than,
as currently happens in Pt 1 cases, by the judge at the extradition hearing. In

81Dual criminality is the principle of extradition law by which extradition may only be sought and granted for
conduct which is criminal in both the requesting and executing jurisdictions.

82Extradition Act 2003 s.64(5).
83Sir Scott Baker, A Review of the United Kingdom’s Extradition Arrangements (30 September 2011), para.5.203.
84 Jama v Germany [2013] EWHC 3276 (Admin); [2014] 1 W.L.R. 1843. The conduct in the EAW concerned the

drug “khat”, which has since been criminalised in England and Wales.
85Extradition Act 2003 s.94.
86Extradition Act 2003 s.95.
87Extradition Act 2003 s.96.
88Extradition Act 2003 s.96A.
89Extradition Act 2003 ss.97 and 98.
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addition, the newly introduced bars to extradition in s.12A (absence of a prosecution
decision) and s.21A (proportionality) would no longer apply.
It is difficult at this stage to predict the impact of this development. It may be

that the more formal and time-consuming process under the European Convention
would result in a reduction in the number of EU extradition requests issued for
minor offences, or in relation to prosecutions that were not at an advanced stage,
thus reducing the need for such bars. Further, as we have considered above, the
difficulties that have arisen in relation to s.12A may reduce any political appetite
to insert a similar bar into Pt 2 of the Act. On the other hand, the absence of a
proportionality bar in Pt 2 is already controversial90 and it would remain open to
the Government to legislate for proportionality and/or prosecutorial decision bars
in Pt 2 cases should that be considered necessary.
A further consideration in relation to extradition under the European Convention

is that EU states would be entitled to refuse to extradite their own nationals.91 This
would have no impact on domestic extradition proceedings (unless the UK also
chose to adopt such a bar), but may well impact on the ability of domestic
prosecutors to secure the extradition of EU nationals from their state of nationality
to face trial in the UK. A notable example of a current prosecution that would be
affected by such a bar is the SFO prosecution of the German national Deutsche
Bank Euribor traders92 whose extradition is currently being sought from Germany.

Prima facie case
Despite the fact that some Pt 2 territories are required to prove a prima facie case,
requests made pursuant to the European Convention are exempt from this
requirement.93 This is potentially an important consideration given that some of
the criticism of the EAW system has been on the basis that it does not require the
requesting judicial authority to pass an evidential threshold before extradition is
ordered.94 If such considerations are to form a significant part of the re-negotiation
strategy then that may militate against reliance on the European Convention.

Human rights consideration
While the human rights provision in Pt 295 is in the same terms as its Pt 1
equivalent,96 the courts would no longer be bound to apply the principles of mutual
trust that underpin the Framework Decision.
This may not make a significant difference to the approach of the domestic

courts given that all 27 EU Member States are signatories to the ECHR, and the
principle of mutual trust is a variant of the principles of good faith and reciprocity

90House of Lords Select Committee on Extradition, Second Report, Extradition Law and Practice (25 February
2015), paras 114–115.

91European Convention art.6.
92Andreas Hauschild, Joerg Vogt, Ardalan Gharagozlo and Kai-Uwe Kappauf.
93There is no requirement to prove a prima facie case under the European Convention on Extradition. This is

reflected in domestic law by the designation of signatories to the Convention under art.3 of the Extradition Act 2003
(Designation of Part 2 Territories) Order 2003 (SI 2003/3334).

94 Shami Chakrabti, “It’s not just Eurosceptics who think the European Arrest Warrant is rotten”, The Guardian,
10 November 2014, https://www.theguardian.com/commentisfree/2014/nov/10/eurosceptics-think-european-arrest
-warrant-rotten [Accessed 7 August 2016].

95Extradition Act 2003 s.87.
96Extradition Act 2003 s.21.
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that apply in the case of all extradition requests. For example, there has been no
material difference in the approach of the domestic courts to human rights issues
in relation to non-EU European states such as Norway and Switzerland.97

However, there have been cases in which the UK courts have expressed real
discomfort as to the fairness of proceedings in other EU states,98 as well as cases
in which extradition has been refused on human rights grounds, including cases
making serious allegations of bad faith, notwithstanding the provisions of the
FrameworkDecision.99 It may be that, post-Brexit, domestic courts will have greater
opportunity to scrutinise human rights issues in relation to EU extradition requests
than was previously the case.

The jurisdiction of the CJEU
If the UK were to rely on the European Convention for its extradition relations
with Europe, the CJEU would no longer have jurisdiction in relation to UK
extradition matters once the art.50 process was complete. In fact, the CJEU has
only had jurisdiction over the UK in relation to the Framework Decision since 1
December 2014.100 There has yet to be a CJEU reference in relation to a UK
extradition matter, although it is possible that one could be made and considered
prior to the conclusion of the art.50 process. Once that process is complete, the
UK courts are likely to consider extradition decisions of the CJEU to be of
persuasive value, at least in relation to matters of policy such as the benefits of
co-operation between states, even though such decisions would no longer bind the
UK courts.

The volume of extradition requests and length of proceedings
The introduction of the EAW system had a significant impact on the increase in
extradition requests processed by the UK courts. In 2002 the total number of
persons surrendered was 52, of which 39 were to EUMember States (or states that
are now EU Member States).101 By the year 2013–2014 the number of surrenders
to EU Member States had risen to 1067, and the number of surrenders to non-EU
states had risen less markedly to 31.102 While extradition to non-EAW countries
takes an average of 10 months to complete, extradition under the EAW system
takes an average of three months to complete.103 It seems inevitable therefore that

97Although there have been few extradition requests from such states under the 2003 Act. There are two reported
cases each for Norway and Switzerland, and none for Iceland or Liechtenstein. None of the reported Norwegian or
Swiss cases raised human rights bars.

98 For example, R. (on the application of Mann) v Westminster Magistrates’ Court [2010] EWHC 48 (Admin).
99 For example, Fenyvesi v Szombathely City Court [2009] EWHC 231 (Admin); [2009] 4 All E.R. 324; Bulgaria

v Atanasova-Kalaidzhieva [2011] EWHC 2335 (Admin); (2011) 155(36) S.J.L.B. 35; Arranz v Spain [2013] EWHC
1662 (Admin); [2013] A.C.D. 114.

100This followed the UK’s bulk opt-out in 2013 of ex-Third Pillar (justice and home affairs) measures pursuant
to Protocol 36 to the Treaties.

101 Freedom of Information Response, 11 June 2007, Extradition requests from foreign countries, placed in the
Library of the House following a written answer from Joan Ryan to Mike Hancock on 2 May 2007 (Official report:
Column 1679W).

102House of Lords, Select Committee on Extradition law, 2nd Report of Session 2014–2015, Extradition: UK law
and practice, Oral and Written Evidence, Post-Legislative Assessment of the Extradition Act 2003, submission by
the Home Office (EXL0001), Annex B.

103See House of Commons Home Affairs Committee, Pre-Lisbon Treaty EU police and criminal justice measures:
the UK’s opt-in decision, dated 31 October 2013, para.8.
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a move to a non-EAW extradition arrangement will result in extradition to and
from the EU taking longer than it does under the present system.

The impact on domestic law of reliance on the European Convention
In terms of domestic law, reliance on the European Convention is the most
straightforward. It would require the repeal of Pt 1 of the Act, and the re-designation
of the 27 EU Member States as category 2 territories with the result that Pt 2 of
the Act would apply to them.104

Bi-lateral extradition agreements
In addition to the two options considered above, it is open to the UK to negotiate
separate bi-lateral extradition agreements with individual EU states. The UK
Government may not be attracted to renegotiating its individual extradition
relationships with all 27 EU states, not least because they have each ratified the
European Convention, and extradition forms only one small part of the complex
legal arrangements that will fall to be renegotiated as part of the art.50 process.
There are however some states with which the UK has an especially close

relationship (such as Ireland), or from which it receives particularly high numbers
of extradition requests (such as Poland), with which the UKmay choose to negotiate
a bespoke arrangement. For example, prior to the Act, England and Ireland operated
a system of “backing of warrants” (not wholly dissimilar to the expedited surrender
procedure under the EAW system) which was governed not by Treaty but by
reciprocal primary legislation in both countries.105 Importantly, art.28(2) of the
European Convention specifically allows state parties to enter into supplementary
bi-lateral arrangements. This could mean that, in due course, the UK enters into
simpler arrangements with some countries but introduces further safeguards in
relation to others.

Impact on domestic law of entering into bi-lateral agreements
The nature and extent of the changes to domestic law required by any bi-lateral
extradition treaties, or other arrangements negotiated with individual EUMember
States, will depend on the nature of those arrangements. All that can confidently
be predicted at this stage is that some amendment to the Act would be necessary
were this to occur.

Transitional arrangements
The transitional provisions arising from the post-Brexit extradition arrangements
with the EU are likely to be complex, although much will depend on the precise
nature of the political settlement. There has already been media speculation as to
what will become of extant EAWs that have not yet been executed, such as that

104 Separate arrangements would be needed for Gibraltar.
105The Backing of Warrants (Republic of Ireland) Act 1965 (England and Wales); and the Extradition Act 1965

Pt III (the Republic of Ireland).
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in the high profile case of Julian Assange.106 However, unless specific provision
is made for existing EAWs, the effect of s.16 of the Interpretation Act 1978 would
appear to be that they would continue to be enforceable.

Conclusion
Until the art.50 process is completed, there is unlikely to be any change to the
UK’s extradition arrangements with the EU Member States. What happens
thereafter will depend on the outcome of those negotiations. If no new arrangements
have been agreed during this period, it is likely that our extradition arrangements
will be governed by the European Convention and EU Member States will be
re-designated as Pt 2 territories under the Act.

106 “Could Brexit set Julian Assange free?”, Metro, 25 June 2016, http://metro.co.uk/2016/06/25/could-brexit-set
-julian-assange-free-5965816/ [Accessed 7 August 2016].
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