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This series of briefing papers from 6KBW College Hill explores potential issues 
arising in domestic criminal law and practice as the Government embarks on re-
framing the terms of our relations with the EU. 
 
Briefing No. 5 considers the potential impact of Brexit on the rights, support and 
protection of victims of crime. 
 
 
THE CURRENT LANDSCAPE 
 
Protecting the rights of victims of crime has formed a part of EU law since 2001,1 but 
since 2012 the measures have strengthened considerably.  
 
The UK currently participates in the 2012 Directive on the rights, support and 
protection of victims of crime.2 The Directive aims to ensure common standards 
across the EU of legal and practical support offered to victims and to ensure their 
effective participation in criminal proceedings. It also seeks to protect particular 
categories of victims, including child victims and victims of particular crimes, such as 
domestic violence, human trafficking and terrorism.  
 
The Directive created a number of new rights and obligations which are relevant to 
note: 
 
(i) A right to review a decision not to prosecute was created (Article 11), though 

the procedure for such a measure was left to national law (discussed further 
below).  

 
(ii) Article 3 introduced new rules on victims’ ‘right to understand and be 

understood’, requiring Member States to take appropriate measures to ensure 
that oral and written communications concerning victims are given in simple, 
accessible language, taking account of personal characteristics. 

                                                
1 2001/220/JHA: Council Framework Decision of 15 March 2001 on the standing of victims in criminal 
proceedings. 
2 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing 
minimum standards on the rights, support and protection of victims of crime, and replacing Council 
Framework Decision 2001/220/JHA. 
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(iii) Victims and their families must now also have a ‘right to access victim 

support services’ (Article 8), provided by Member States. The Directive 
specifies the basic level of such services that must be offered (Article 9). Article 
9(2) stipulates that the support services provided must have regard to the 
specific needs of victims (e.g. victims of sexual violence, gender-based violence 
and violence in close relationships).  

 
The Directive further extended the scope of the protections afforded under EU law by 
expressly including family members of deceased victims as ‘victims’, via Article 
2(1), allowing them to benefit from all rights in the Directive.  
 
The Directive also built on the 2001 measure in a number of important respects: 
 
(i) Information rights were expanded. Victims are now guaranteed a range of 

information (Article 4) and, specifically, information about the case in which they 
are involved, including decisions to end an investigation or decisions not to 
prosecute (Article 6). 

 
(ii) The right in Article 7 to ‘interpretation and translation’ is stronger than 

previous rules on ‘communication safeguards’. Where interpretation and 
translation services are not provided, that position can now be challenged. 

 
(iii) Stronger restorative justice safeguards have replaced rules on ‘penal 

mediation’. Victims opting to participate in such processes must have access to 
safe and competent restorative justice services (Article 12). 

 
(iv) Rules on the protection of victims were also reinforced. Article 19 now 

requires that contact with the offender must be avoided; Article 21 provides that 
the privacy of victims and their families must be protected. 

 
(v) Under Article 25, requirements for the provision by Member States of training 

for practitioners likely to come into contact with victims has been strengthened. 
Training is now obligatory for officials such as police officers and court staff, and 
is recommended for judges, prosecutors and lawyers. 

 
European Protection Order (EPO) 
 
The UK has also opted in to the Directive on the European Protection Order,3 and 
the Regulation that complements it.4  
 
EPOs ensure that victims of crime who are granted protection under national law in 
one Member State will receive similar protection if they move to, or take an extended 
stay in, another Member State.  
 
Such Orders may be issued where an offender has been prohibited (by the initial 
Member State) from entering places where the victim resides or visits, or restrictions 

                                                
3 Directive 2011/99/EU of the European Parliament and of the Council of 13 December 2011 on the 
European protection order. 
4 Regulation (EU) No 606/2013 of the European Parliament and of the Council of 12 June 2013 on 
mutual recognition of protection measures in civil matters. 
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have been imposed on contact by the offender (Article 5). EPOs may also be 
requested for the relatives of protected victims (Recital 12). 
 
At least one EPO has already been executed in the UK, to ensure that a victim of 
crime was protected both here and in Sweden.5 
 

 
 
THE FUTURE 
 
Unlike, for example, policing co-operation or mutual legal assistance, the rights, 
support and protection of victims of crime is, for the most part, an area in which the 
UK can act unilaterally; collaboration with other Member States is not generally 
required. 
 
The challenge posed by Brexit therefore is to what extent existing protections, and 
common standards with our neighbours will remain.  The issue is one which might 
have particular relevance in Ireland and Northern Ireland.  
 
 
CONTINUING PROTECTION OF VICTIMS’ RIGHTS 
 
The first question arising is whether, post-Brexit, the UK will continue to participate in 
the 2012 Directive. 
 
There is no immediate reason to think it will be abandoned, and the discussion of a 
Great Repeal Bill (which will preserve a snapshot of EU law as at the point of exit), 
might be taken to indicate that there will be little change in the short term.  
 
In the longer term, however, the risk would seem to be a divergence of standards 
between the protection of victims domestically and in the EU – either by way of a 
failure to match new provisions at EU level, or by way of domestic repeal. This would 
of course open up the possibility that UK citizens who are victims of crime may enjoy 
better protections if they are robbed in Paris rather than in London. Whilst at the time 
the Directive was introduced, UK law extended beyond a number of the new EU 
minimum standards,6 the EU continues to press for change.  The Commission has 
made support for victims of crime a priority area of policy and further measures are 
planned.  
 
In practice it is difficult to predict with any certainty which particular rights might be at 
risk of repeal as a matter of domestic law, though potentially costly measures such 
as the guarantees concerning translation might be thought to be vulnerable.   
 
It is right to note that some measures may prove difficult for the UK to reverse. The 
protections of Article 11 of the Directive (the right to require an independent review of 
a decision not to prosecute), now forms part of the common law as stated in R v 
Killick,7 (decided when the Directive was in draft) and is now implemented in the 
                                                
5 See ‘European Protection Order’ Standing Together Against Domestic Violence, 4 February 2016: 
http://www.standingtogether.org.uk/news/european-protection-order.  
6 The implementation of the Directive in the UK was achieved chiefly through the new Code of Practice 
for Victims of Crime (‘the Victims’ Code’). 
7 [2011] EWCA Crim 1608 at [49].  
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Crown Prosecution Service’s Victims’ Right to Review procedure,8 a measure which 
would seem unlikely to be unwound.  
 
 
CROSS BORDER CONCERNS 
 
One aspect of the protection of victims which raises more complex questions is 
where victimhood has a cross-border element. 
 
The point is of particular relevance to the EPO. As noted above, currently EPOs can 
be used to ensure that victims of crime are granted equivalent protection across 
Member States. It remains to be seen whether, post-Brexit, the measure (or any 
equivalent) will continue to be available, either within the UK, or for UK citizens living 
in the EU. 
 
On the one hand, the fact that the Government recently chose specifically to opt in to 
the EPO measures, suggests that the UK may wish to retain the mechanism, or one 
very similar, post-Brexit.  
 
On the other, given that such measures restrict fundamental rights of those to whom 
they are subject, it may be hard to justify retention if the UK is no longer so closely 
tied to the Member States whose Orders it would be enforcing. Moreover, the 
measures may have a more limited role depending on the nature of immigration 
controls post-Brexit.  
 
 
CONCLUSION 
 
In sum, the area of victims’ rights is one in which the UK might be considered to 
enjoy an increased degree of latitude post-Brexit. In practice however, this may lead 
to a dilution of existing rights and uncertainty as to the future of cross-border 
protections. In the light of the substantial recent progress in this area at EU level, 
and the political momentum in recent years, it would be a change which may be 
lamented.   
 
 
 
Members of 6KBW College Hill edit the leading textbooks ‘EU Law in Criminal Practice’ (Oxford 
University Press), and The Extradition and Mutual Legal Assistance Handbook (Oxford University 
Press). Please contact Andrew Barnes (andrew.barnes@6kbw.com) if you would like further 
information about our work on extradition, EU matters or otherwise.  
 
 

                                                
8 http://www.cps.gov.uk/victims_witnesses/victims_right_to_review/ 


