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This series of briefing papers explores issues arising in domestic criminal law and 
practice as the Government embarks on re-framing the terms of our relations with 
the EU. 
 
This third paper examines the implications of ‘Brexit’ on economic sanctions. The 
paper considers both the legal consequences of withdrawal and the nature of a 
future regime. 
 
 
THE CURRENT LANDSCAPE 
 
Economic sanctions operate as a non-military tool of foreign policy. As such, since 
the Treaty of Lisbon,1 sanctions have risen to prominence as a key means by which 
EU foreign policy has been asserted as part of the Common Foreign and Security 
Policy (“CFSP”). 
 
Broadly speaking, EU sanctions derive from two sources. First, those arising 
pursuant to measures at UN level, following resolutions of the UN Security Council, 
for example.  Second, autonomous EU measures, for example most recently, those 
sanctions adopted against the Russian Federation in response to perceived acts of 
aggression in the Ukraine.2 
 
Like UN measures, EU sanctions have typically taken the form of two types of 
restriction:  
 
(i) Financial sanctions: namely asset freezes and other targeted measures 

concerning certain ‘designated’ individuals. 
 

(ii) Trade sanctions: viz. import and export restrictions concerning certain 
underlying products and industries.   

                                                
1 The Treaty of Lisbon made important changes to the EU’s foreign-policy set-up including 
the creation of the post of High Representative of the Union for Foreign Affairs and Security 
Policy and a common diplomatic corps, the External Action Service.  It also brought economic 
sanctions within the jurisdiction of the CJEU. 
2 See EU Regulation No 269/2014 and subsequent amending regulations. 
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THE UK  
 
At present the UK’s domestic sanctions regime derives chiefly from EU measures.3 
The Treasury has taken primary responsibility for overseeing financial sanctions, 
while trade controls remain largely within the control of the Department for Business, 
Energy and Industrial Strategy.  
 
EU sanctions are given effect in the UK via a combination of Regulations and 
domestic secondary legislation. The secondary legislation is enacted pursuant to 
section 2(2) and paragraph 1A of Schedule 2 to the European Communities Act 1972 
(as amended) (“ECA 1972”).4   
 
It is important to note that, although EU Regulations are directly effective as a matter 
of UK law (meaning that they do not usually require further legislation to have effect), 
implementing legislation remains necessary domestically in order to create criminal 
liability.5   
 
In addition to measures adopted pursuant to the UK’s EU (and UN) obligations, 
primary legislation currently empowers the Treasury unilaterally to impose financial 
sanctions measures in limited circumstances. This power arises under the Terrorist 
Asset-Freezing etc Act 2010 (“TAFA 2010”).  
 
 
 
THE FUTURE 
 
Before the UK’s formal withdrawal from the EU under Article 50 TEU, no change to 
its participation in the EU sanctions regime seems likely.   
 
Post-withdrawal, the UK will remain a member of the UN and bound to implement 
UN sanctions, but will no longer be obliged to implement new EU measures.   
 
The UK will also face a choice as to whether existing EU sanctions measures will 
continue to apply.  

                                                
3 Though as a member of the UN the UK is bound to implement UN Security Council resolutions, these 
are currently given effect by the EU acting en bloc.  
4 So far as relevant, section 2(2) provides:  

“Subject to Schedule 2 to this Act, at any time after its passing Her Majesty may by Order in 
Council, and any designated Minister or department may by order, rules, regulations or 
scheme, make provision— 

(a) for the purpose of implementing any EU obligation of the United Kingdom, or 
enabling any such obligation to be implemented, or of enabling any rights enjoyed or 
to be enjoyed by the United Kingdom under or by virtue of the Treaties to be 
exercised; or 
[…] 

and in the exercise of any statutory power or duty, including any power to give directions or to 
legislate by means of orders, rules, regulations or other subordinate instrument, the person 
entrusted with the power or duty may have regard to the objects of the EU and to any such 
obligation or rights as aforesaid.” 

5 For example, the conduct proscribed by EU Regulation No 881/2002 (which sets out financial 
sanctions in the area of anti-terrorism) is criminalised in the UK by the Al-Qaida (Asset-Freezing) 
Regulations 2011.  
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To what extent the UK will continue to follow EU-imposed sanctions post-withdrawal 
will therefore be a political question, and one which is closely tied to wider issues 
surrounding the future settlement.   
 
Against this background, it is interesting, briefly, to consider the position adopted by 
Switzerland in relation to economic sanctions.  
 
 
THE SWISS MODEL 
 
Through domestic provisions, Switzerland implements its own sanctions framework. 
It determines which individuals and institutions to target independently and maintains 
its own list of sanctioned individuals and entities.  
 
It is not without external influence however.  
 
As a member of the UN, Switzerland is obliged to implement sanctions imposed by 
UN Security Council resolution.  
 
Further, whilst Switzerland is not a member of the EU and is not bound to follow EU 
foreign policy (including sanctions),6 in recent years, Switzerland has increasingly 
sought to cooperate with the EU’s CFSP objectives.  
 
In practice, Switzerland has closely followed EU decision-making in the area of 
sanctions policy. It has adopted measures in respect of five areas which have 
followed the EU (and fell outside UN measures), namely in respect of the former 
Yugoslavia, Myanmar, Zimbabwe, Uzbekistan and Belarus.  
 
 
THE COMING DEBATE 
 
The following matters seem likely to arise for consideration in the coming debate on 
the future of economic sanctions in the UK: 
 
(i) The starting point will be one of legislative overlap. As noted above, 

given the requirement for sanctions measures imposing criminal liability to be 
implemented in the UK by way of free-standing domestic legislation, the 
starting point will be that, in large part, domestic law duplicates current EU 
obligations.  
 
It may further be expected that, though the CJEU will no longer have a formal 
status in UK law post-withdrawal, its pronouncements on underlying 
Regulations and Directives concerning EU sanctions measures would be 
persuasive before UK courts in interpreting any domestic measure, the 
genesis of which was in EU law.  

 
(ii) The nature of the repeal or amendment of the ECA 1972 will be 

material. Notwithstanding (i) above, it is to be recalled that a substantial 

                                                
6 Switzerland’s relationship with the EU is governed by bilateral arrangements. These do not currently 
provide for any overarching agreement on foreign policy.  
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proportion of domestic sanctions measures are enacted as secondary 
legislation. As such, the form in which the ECA 1972 is repealed, or 
amended, will be highly material. If the ECA 1972 is repealed in full, re-
enactment of the secondary legislation will likely be necessary. If the ECA 
1972 is amended, or repealed subject to certain saving provisions, the 
positions will be different again.  
 
The new legislative scheme for UK/EU relations would seem to be a matter in 
which Parliament must, inevitably, be involved (quite aside from any wider 
debate on Parliament’s involvement in the triggering of Article 50).  
 

(iii) The UK’s role in EU and European foreign policy must be considered. It 
must be expected that, post withdrawal (whatever its form), the UK will no 
longer be in a position, directly, to shape EU foreign policy and will 
presumably lose its role in the EU working group which determine sanctions 
measures.  

 
Nevertheless, it is to be hoped that the UK and EU will, in a broad sense, 
retain common foreign policy objectives.  
 
The UK has been at the forefront in the political moves to impose sanctions 
at an EU level in recent years and it seems unlikely that, in future, the UK 
would wish to see its influence in this area, and the power of European states 
to impose measures en bloc significantly diminished. It is in this respect that 
parallels with Swiss/EU cooperation would seem to be strongest.  

 
(iv) Participation in the single market may be relevant. At the time of writing, 

the future of UK’s participation in the single market remains an area of 
controversy. If the UK seeks to maintain access to the single market, it may 
be expected to be required to adopt equivalent financial and trade restrictions 
to those imposed on other members, as in Norway for example. At present it 
is hard to imagine a political settlement in which the UK was permitted to 
participate in the single market on unequal terms, including sanctions 
measures.   
 
In this area there may be a conflict of views, not least in the City. EU 
sanctions concerning certain capital markets operations and financial 
products have attracted criticism for their lack of clarity and potentially over-
broad application. This has led to some uncertainty for financial institutions 
and others affected by EU sanctions, and the EU courts have been slow to 
clarify exactly how the measures should be interpreted. 7  Should the 
provisions feature in EU-UK negotiations, there may be a degree of 
resistance to their continuation, or some appetite for reform.  

 
(v) New domestic primary legislation may be required.  At present, the UK’s 

domestic provisions to imposing sanctions unilaterally (that is to say absent 
any prior UN or EU measure) are limited to TAFA 2010.  Under section 2 
TAFA 2010, the Treasury has the power to designate individuals reasonably 
believed to be involved in terrorist activity such that they may be subject to 
restrictions in their financial dealings.  Plainly, however, the scope of the 

                                                
7 See (e.g.) the EU Advocate General’s opinion in Case C-72/15, Rosneft Oil Company OJSC v HM 
Treasury. 



 5 

power is constrained and may be difficult to deploy in pursuit of wider foreign 
policy aims.   

 
(vi) Consequences for judicial review.  A further matter to be considered will 

be in what respects, and by what means, the process may be challengeable 
by way of judicial review. Inevitably this will depend on the measures by 
which UK sanctions are enacted in future.   

 
Notably however, the Grand Chamber of the European Court of Human 
Rights recently held that the process by which Switzerland gave effect to a 
resolution of the UN Security Council to freeze the assets of certain persons 
was in violation of the procedural fairness requirements of Article 6(1) 
ECHR.8  It is open to question whether such a conclusion would have been 
reached had the legality of the UN resolution been challengeable before the 
CJEU – as was the case in the landmark Kadi litigation (in which, broadly 
summarised, the CJEU held that it was permitted to examine the legality of 
the process by which a UN resolution had been adopted by a Security 
Council resolution).9   

 
 
 
CONCLUSION 
 
In the absence of any significant discussion on the future of EU economic sanctions 
during the referendum campaign it is hard to predict with accuracy how matters will 
develop in the long term. Currently, however, the indicators appear to point more to 
continuity than change.   
 
Whilst not without controversy, in recent years EU sanctions measures have proved 
to be a prominent foreign policy tool and one which has found support among 
European allies such as Switzerland. The UK has been actively engaged in these 
measures, both at the level of implementation and enforcement.  
 
Domestically too, there is no indication of a change of direction. Draft legislation (the 
Policing and Crime Bill) currently includes proposals for harsher penalties for 
sanctions offences. The UK has also recently seen the creation, within the Treasury, 
of an Office of Financial Sanctions Implementation. These measures might be 
thought to indicate a wider move towards tougher enforcement of economic 
sanctions in the UK, within the EU or otherwise.  
 
 
Members of 6KBW College Hill edit the leading textbook ‘EU Law in Criminal Practice’ (Oxford 
University Press). Please contact Andrew Barnes (andrew.barnes@6kbw.com) if you would like further 
information about our work on EU matters or otherwise.  
 

                                                
8 Al Dulimi and Montana Management Inc v Switzerland (Application no. 5809/08).  
9 In Case C–402/05 P and C–415/05, P. Kadi and Al Barakaat International Foundation v. Council and 
Commission the CJEU found that it was within the jurisdiction of the Court to examine the legality of the 
the UN measure underlying the relevant EU Regulation, pursuant to which Mr Kadi had been subject to 
sanctions measures.  


