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This series of briefing papers explores issues arising in domestic criminal law as the 
Government embarks on re-defining the terms of the UK’s relationship with the EU.   
 
This first paper aims to frame the debate. Later papers will examine specific aspects 
of EU law, including extradition, sanctions, and asset-freezing.  
 
 
 
 
THE CHANGING LANDSCAPE 
 
The immediate issue to arise following the referendum is the triggering of Article 50 
of the Treaty on European Union. The nature and effect of Article 50, and its 
constitutional ramifications, are beyond the scope of this paper; it has been helpfully 
and extensively covered elsewhere.1 In summary, Article 50 provides the legal basis 
for withdrawal.  
 
Once the UK’s withdrawal is in progress, the crucial issue will be which aspects of 
EU law the UK will retain and in what form. These matters will be determined to a 
large extent by the nature of the wider economic and political settlement: for 
example, whether the UK retains membership of the European Economic Area; the 
European Free Trade Area; or opts for a ‘clean break’.  
 
Given the uncertainty, the impact of ‘Brexit’ on our domestic criminal law and justice 
system is difficult to predict, although it is safe to assume there will at least be some 
adjustment. Several matters may shape the discussions to come. 
 
First, unlike many other areas of EU competence, criminal justice and security did 
not, in itself, feature prominently in the pre-referendum debate. As a consequence it 
would seem difficult to ascribe any clear significance to, or mandate from, the ‘Leave’ 
vote on the issue.  
 

                                                
1 See for example, the UK Constitutional Law Blog: https://ukconstitutionallaw.org/blog/ 
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Second, there is a broad political consensus, domestically and within the EU, that 
the risks posed by international crime (notably terrorism) are significant and require 
cross-border cooperation. Recent events in Paris and Brussels in particular have led 
to increased cooperation among European police forces and intelligence networks. 
There would seem to be good reasons and significant political will to preserve these 
links. 
 
Third, it is to be recalled that the origins of EU law in relation to crime and criminal 
justice lie in the principles of freedom of movement and freedom of goods. Ultimately 
the extent to which EU criminal law, and its core principles of mutual recognition and 
cooperation, continue to form a necessary part of our domestic law is likely to 
depend on the extent to which the principle of free movement (in all its 
manifestations) is retained.    
 
 
 
 
THE EU AND CRIMINAL LAW 

 
The starting point is that there is no EU criminal code as such. It was always 
accepted that a Member State’s substantive criminal law was an area in which the 
EU had no competence. Instead, the EU sought to harmonise areas of common 
interest, or raised cross-border concerns (such as serious crime or environmental 
protection) and facilitate cooperation.  
 
Since 2009, following the entry into force of the Treaty of Lisbon, the significance of 
EU law in the field of criminal justice has increased.  
 
The Lisbon Treaty gave prominence to the principle of developing a common area of 
freedom, security and justice among Member States. (The relevant provisions are 
contained in Title V of the Treaty of the Functioning of the European Union.) 
 
In broad terms, the measures adopted in the Lisbon Treaty strengthened EU law in 
five categories: 
 
(i) Substantive criminal law – those measures intended to harmonise the 

development of the substantive criminal law in areas such as cybercrime, 
people smuggling and child abuse. 

 
(ii) Criminal procedure – those measures intended to influence national criminal 

procedure such as those concerning the standing of victims in criminal 
proceedings and the rights of defendants. 

 
(iii) Police cooperation – those measures intended to enhance police 

cooperation, including the sharing of fingerprint and DNA information under the 
‘Prum’ system. 

 
(iv) Mutual recognition – those measures intended to ensure the recognition of 

criminal decisions and warrants between Member States, such as the 
European Arrest Warrant and mutual assistance in the freezing of assets. 

 



 3 

(v) EU policing agencies – those measure concerning the operation of EU 
policing and judicial cooperation agencies such as Europol and Eurojust. 

 
The UK negotiated extensive opt-outs from these measures. However, it 
subsequently specifically chose to opt back in to a number of important provisions in 
a process that concluded as recently as December 2014.2   
 
Two issues now arise for the UK to address. First, what is to occur to these EU 
measures in the period leading up to withdrawal. Second, what is to occur after 
withdrawal.  
 
 
 
 
SUBSTANTIVE CRIMINAL LAW AND CRIMINAL PROCEDURE 
 
In relation to substantive criminal law, the UK opted-in to only a small number of 
post-Lisbon measures (on child sexual abuse and human trafficking for example).  
 
Similarly, only two measures were adopted relating to the rights of suspects (on 
translation and interpretation and on providing suspects with information). The UK 
also opted-in to the EU Directive on the rights of victims of crime.  
 
In respect of these measures, so far as they have already been implemented in 
domestic law, it is doubtful that there will be any appetite for them to be reversed.  
 
In the period leading up to withdrawal, the UK will need to determine its approach to 
those measures not yet implemented domestically and any new measures 
originating from the EU (over which the UK already holds an opt-out). 
 
Domestic courts will need to consider whether, and to what extent, it remains 
appropriate to refer matters to the Court of Justice of the EU (“CJEU”) (whose 
jurisdiction over criminal justice matters had only just been extended).   
 
Following withdrawal, if EU measures are retained in domestic law, an issue will 
arise as to transposition: how are ‘legacy’ EU measures to be applied and 
interpreted, and what will be the status of relevant decisions of the CJEU?  
 
Much will depend on the manner in which the European Communities Act 1972 
(“ECA 1972”) is repealed or amended and the nature of the EU legislation in 
question (i.e. what sort of law it is and the ‘route’ by which it takes effect in domestic 
law).  
 
In general terms, most EU law in the field of criminal justice (post-Lisbon) has been 
enacted via Directives. These are implemented in the UK by way of secondary 
legislation.  
 
It is conceivable that secondary legislation in force under section 2(2) ECA 1972 
might be left unaltered following withdrawal. This was the model proposed by the 
                                                
2  See for example, the Council Decision concerning the UK’s notification of its opt-in: http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2014:345:FULL&from=EN and the summary in 
Hansard: http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/683/68321.htm  
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European Communities Act 1972 (Repeal) Bill introduced in 2013, which failed to 
complete its passage through Parliament (though it is to be noted that certain 
features of this Bill were open to argument from a constitutional point of view).3  
 
Following withdrawal, it is unclear how and to what extent new measures originating 
from the EU might be adopted in future. In this respect, the extent to which the UK 
continues to adhere to the principle of mutual recognition post-Brexit is likely to be 
important.  
 
 
 
 
MUTUAL RECOGNITION  
 
The principle of mutual recognition has long been a cornerstone of EU criminal 
justice measures. Its genesis was originally in the free movement of goods and 
developed into other areas. Specifically it addressed the difficulty, common to 
Member States, that free movement of goods and people opened up the possibility 
of free movement of crime and criminals. Accordingly, the principle developed that 
mutual, cross-border, enforcement of criminal justice was desirable.  
 
The extent to which the principle of mutual recognition will be preserved within 
domestic law is likely to be the subject of debate. In particular, its status may be 
affected by the extent to which, following withdrawal, the UK accepts the core EU 
principles of freedom of movement and freedom of goods and, if so, on what terms.  
 
It is also to be noted that, while it did not feature strongly in the referendum 
campaign, there has been considerable opposition to an important manifestation of 
the principle of mutual recognition: the European Arrest Warrant. Opposition to this 
measure has focussed on the apparent ease with which extradition takes place 
between Member States. This debate is likely to be reinvigorated in light of the 
forthcoming withdrawal.  
 
 
 
 
POLICING COOPERATION AND EU CRIME AGENCIES 
 
In the case of policing cooperation between the UK and remaining Member States, 
and the collaboration of UK crime agencies with EU bodies, it seems unlikely that the 
UK will seek any radical change in the short or medium term. Indeed, it may be 
hoped that the UK will act with caution not to undermine the strong links already 
developed.  
 
Following withdrawal, a new legal basis for policing cooperation seems likely to be 
needed, not least in relation to the sharing of information between law enforcement 
agencies and, concomitantly, new data protection measures.  

                                                
3 The model presents a major constitutional issue in that all the transposition it envisages would be 
achieved via a ‘Henry VIII’ clause: that is to say a provision in primary legislation which empowers 
provisions in secondary legislation to amend or repeal primary legislation. 



 5 

 
It is unclear whether the UK will continue to play a role in the development of the EU 
policing agencies: Europol (the EU police intelligence agency) and Eurojust (the 
agency which coordinates the work of prosecutors in cross-border cases), though it 
would seem at this stage unlikely. It had long been the UK’s position that it would not 
participate in the development of agencies such as a European Public Prosecutor.  
 
 
 
 
CONCLUSIONS 
 
In the period leading up to withdrawal, the UK’s existing criminal law and procedure 
deriving from EU measures are unlikely to undergo significant alteration. Nor does it 
seem likely that there will be any radical change to cross-border policing 
cooperation, though the UK’s long-term role in EU policing agencies such as Europol 
and Eurojust remains uncertain. 
 
Looking forward, it is difficult to forecast, at this stage, to what extent steps will be 
taken to keep UK law ‘in step’ with EU measures after withdrawal, though at the very 
least, the principle of mutual recognition seems unlikely to have the same potency 
when the UK is no longer a member of the EU.  
 
As for how the political debate in this area will be shaped in the years to come, there 
are competing factors at work. Whilst criminal justice and security retained a low 
profile within the debates over the nature and function of the EU, certain aspects 
have been controversial (the European Arrest Warrant) and others, such as the 
principle of mutual recognition, touch on highly contested ground (freedom of 
movement).  
 
 
 
 
 
Members of 6KBW College Hill edit the leading textbook ‘EU Law in Criminal Practice’ (Oxford 
University Press). Please contact Andrew Barnes (andrew.barnes@6kbw.com) if you would like further 
information about our work on EU matters or visit our website www.6kbw.com.  
 
     
 
 
 
 
 
 
 
 


