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The purpose of this article is to consider the way in which the statutory offence of
conspiracy has been used by prosecutors in circumstances where the collaborators
have committed a number of substantive offences pursuant to their agreement. We
suggest that too often prosecutors misunderstand what the elements of conspiracy
are and assume that because a number of defendants have acted in concert to
commit substantive criminal offences they must have been party to the same
agreement to do so. A number of recent cases have shown that the price for failing
to identify the correct form and scope of the agreement(s) in such cases is that
guilty defendants walk free. We conclude by suggesting some questions that
prosecutors should ask themselves when considering what charges to bring in
circumstances like these.

History of conspiracy1

In the thirteenth century private individuals could commence prosecutions for
felonies in proceedings known as appeals but if the appellor’s accusation against
the defendant was dismissed as untrue, the appellor could be imprisoned and fined.
In order to guard against this risk, those wishing to bring appeals would encourage
children to do so on their behalf because a child under the age of 12 could not be
imprisoned or fined should the appeal fail. In this way, vexatious appellors could
pursue blameless defendants without any fear of repercussions. The criminal
offence of conspiracy was created by a number of statutes as a means to remedy
this abuse by penalising those who entered into such arrangements. In 1304, the
Third Ordinance of Conspirators (33 Edw. I) set out the first precise definition of
conspiracy:

1See R.S.Wright (laterWright J.), The Law of Criminal Conspiracies (London: Butterworths, 1873);; P.H.Winfield,
The History of Conspiracy and Abuse of Legal Procedure (University Press, 1921);; F.B. Sayre, “Criminal Conspiracy”
(1922) 35(4) Harvard Law Review 393;; J.W. Bryan, The Development of the English Law of Conspiracy (New York:
Da Capo Press, 1970);; M. Goode, Criminal Conspiracy in Canada (Toronto: Carswell, 1975);; Law Commission,
Conspiracy and Criminal Law Reform (1976), Law Com. No.67;; C.R. Snyman, “History and Rationale of Criminal
Conspiracy” (1984) 17Comparative and International Law Journal of South Africa 65;; P. Gillies, The Law of Criminal
Conspiracy, 2nd edn (Sydney: Law Book Co, 1990);; J.V. Orth, Combination and Conspiracy: A Legal History of
Trade Unionism, 1721 — 1906 (Oxford: Clarendon, 1991);; and S. Christie, Inchoate Crimes (Edinburgh: Greens
Practice Library, 2001), Ch.3.
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“Conspirators be they that do confeder or bind themselves by Oath, covenant,
or other Alliance, that every of them shall aid and support the Enterprise of
each other falsely and maliciously to indite or cause to be indited or falsely
to move or maintain Pleas…”.

In the Poulterers’ Case,2 decided in 1611, the Court of Star Chamber held that the
conspiracy offence was made out even when no false appeal had in fact been
brought against the innocent party provided the defendants had combined for that
purpose. It followed that the offence of conspiracy lay once the conspirators had
settled on their criminal enterprise and not just when that enterprise was fulfilled
in accordance with their intentions.
Conspiracy was initially, therefore, a crime against the administration of justice

but it wasn’t long before further statutes were enacted that criminalised
combinations to breach the peace and raise prices. During the seventeenth century,
judicial creativity broke conspiracy free from its statutory shackles by extending
the offence to cover combinations to commit all manner of crimes. By the
eighteenth century, the courts had extended conspiracy even further to encompass
not just agreements to commit crimes but agreements to commit a variety of
wrongful or immoral acts. The scope of conspiracy remained as remarkably broad
as that3 until the decision of the House of Lords in DPP v Withers4 and further
concerns expressed by the Law Commission in its Working Paper, No.50. In its
final Report, No.76, Conspiracy and Criminal Law Reform (1976), the Law
Commission noted that in its current form the offence of conspiracy was being
used to stretch the substantive law thereby criminalising all manner of agreements
that, if fulfilled, would not result in the commission of substantive criminal
offences. It recommended immediate change and that was soon forthcoming in
the form of s.1(1) of the Criminal Law Act 19775 that created the modern statutory
conspiracy offence:

“The offence of conspiracy

1. — Subject to the following provisions of this Part of this Act,
if a person agrees with any other person or persons that a

(1)

course of conduct shall be pursued which, if the agreement
is carried out in accordance with their intentions, either —
(a) will necessarily amount to or involve the

commission of an offence or offences by one or
more of the parties to the agreement;;

(b) would do so but for the existence of facts which
render the commission of the offence or any of the
offences impossible.

2Poulterers’ Case 9 Coke 55 b.
3 Sayre, “Criminal Conspiracy” (1922) 35(4) Harvard Law Review 393, writing in the 1920s, opined thus: “A

doctrine so vague in its outlines and uncertain in its fundamental nature as criminal conspiracy lends no strength or
glory to the law: it is a veritable quicksand of shifting opinion and ill-considered thought”. In 1929, the Lord Chief
Justice, to similar effect but with suitable judicial restraint, described the common law offence of conspiracy in these
words — “It is, no doubt, a difficult branch of the law, difficult in itself, and sometimes even more difficult in its
application to particular facts or allegations”:Meyrick (1930) 21 Cr. App. R. 94.

4DPP v Withers [1975] A.C. 842. The House of Lords restricted the expansion of conspiracy by refusing to
recognise the existence of an offence of conspiring to commit public mischief.

5 See J.C. Smith, “Conspiracy under the Criminal Law Act, 1977 (1) and (2)” [1977] Crim. L. R. 598, 638, and I.
Dennis, “The Rationale of Criminal Conspiracy” (1977) 93 L.Q.R. 39.
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He is guilty of conspiracy to commit the offence or offences
in question.”

The 1977 Act abolished common law conspiracy (with a few exceptions, including
conspiracy to defraud) and restored the requirement that the object of the conspiracy
must be the commission of a criminal offence by one or more of the parties to the
criminal agreement. Whilst the shortcomings of the common law offence were
successfully overcome, the statutory offence undoubtedly created vagueness and
uncertainties of its own, particularly in relation to what constitutes the conduct
element and the mental element of the offence. Some of these difficulties will
emerge from a consideration of the case law undertaken later in this article.

Meaning of conspiracy
“Conspiracy” derives from the Latin words “con” and “spirare”meaning “to breathe
together”. It is fitting that the word “conspiracy” should itself be a combination
of two other words because the modern essence of a conspiracy is the combination
of two or more individuals to commit crime. The 1977 Act offers no definition of
what constitutes an agreement but the authorities establish that in order for an
arrangement to constitute an agreement, the parties to it must share the same design
or purpose so it can be said that they truly breathe together. The essential
requirement of common design or common purpose6 means that where two
individuals enter into an arrangement for different purposes, even where those
purposes are similar, there will be no agreement between them and hence no
conspiracy.
It follows that if one person (X) enlists the assistance of another person (Y) in

his scheme to import contraband into the United Kingdom but, unbeknownst to
X, Y is in fact an undercover agent of the state who merely feigns agreement so
that he can thwart X’s scheme before the importation occurs, there will be no
agreement between them because their purposes are different. X’s purpose is to
import the contraband whereas Y’s purpose is the diametric opposite of that. In
these circumstances, neither Y nor X could be guilty of the conspiracy offence.
The situation will be different where Y intends to allow the importation to occur
so that X can be arrested red-handed with the contraband cargo in his possession.
In that situation, X and Y share the same design because each wishes the
importation to succeed, albeit for different reasons, and so there would be a
conspiracy between them.7 Of course, it is very unlikely that in a situation such as
that Y would ever be charged with conspiracy but that is presently a matter of
prosecutorial discretion unless and until Parliament follows the advice of the Law
Commission and extends the defence of acting reasonably in s.50 of the Serious

6The authors of Simester & Sullivan’s Criminal Law: Theory &Doctrine, 5th edn (Oxford: Hart Publishing, 2013),
p.313, regard common purpose as being a “core requirement” of criminal conspiracy and refer to the case of Mehta
[2012] EWCA Crim 2824, where Toulson L.J. at [36], having surveyed the authorities, held, inter alia, that: “A
conspiracy requires that the parties to it have a common unlawful purpose or design” and: “A common design means
a shared design. It is not the same as similar but separate designs.”

7Yip Chiu-Cheung v The Queen [1995] 1 A.C. 111. In the US, agents such as Y are exempt from criminal liability
in situations such as this: see US v Strickland 245 F.3d 368 (2001). There is presently no such exemption in English
law. See A. Ashworth, “Testing Fidelity to Legal Values: Official Involvement and Criminal Justice” in Shute and
Simester (eds), Criminal Law Theory: Doctrines of the General Part (2002).
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Crimes Act 2007 Act to cover the statutory conspiracy offence8. The current
indications are that no such extension will be made.

Charging conspiracy
Most cases of conspiracy that are prosecuted in the criminal courts involve more
than two defendants in circumstances where those defendants (or some of them)
have committed a number of substantive criminal offences. Often, the evidence
of the existence of a conspiracy will be inferred from the commission of those
substantive offences and indeed it would be contrary to all sense to suppose that
similar substantive offences committed by broadly the same cast of defendants
could each have occurred spontaneously without any prior discussion between
those involved. It does not follow, however, that all of the parties to those
discussions necessarily entered into the same agreement.
Take the following scenario. Over a period of a few months ten bank robberies

are carried out in central London. On the day of the tenth robbery the police arrest
D1 coming out of the bank with the loot. The police also arrest D2, the getaway
driver, who was parked around the corner from the bank. The police then quickly
discover where the robbers’ hideout is and arrest D3 at that address while he was
waiting for the others to return. Evidence gathered during the course of the ensuing
investigation, including telephone billing data and cell site analysis, reveal that
D1 and D3 were involved in the planning and execution of all ten robberies, D2’s
involvement was limited to the tenth robbery and that two further defendant’s D4
and D5 had been involved in the commission of one robbery each, in D4’s case
the fifth robbery and in D5’s case the eighth robbery.
In this scenario, the prosecution would have a number of charging options open

to it. It could charge the defendants with conspiracy or with substantive robbery
offences or with a combination of both, although if it chose the latter course it
would need to justify to the trial court why the conspiracy and robbery counts
should lie on the indictment together and if it can’t then the court will direct that
the prosecution should elect whether to proceed with the inchoate or substantive
offences.9

The first decision for the prosecution therefore is whether to charge the
substantive offences alone. There is ample guidance to suggest that where
substantive offences can be charged the prosecution should avoid charging a
conspiracy offence at all. InDawson,10 Finnemore J. considered a number of earlier
authorities and cited with approval the following passage from the speech of Lord
Cockburn C.J. in Boulton11:

“I am clearly of the opinion that where the proof intended to be submitted to
a jury is proof of the actual commission of crime, it is not the proper course
to charge the parties with conspiring to commit it;; for that course operates,

8 Law Commission, Conspiracy and Attempts (2009), Report 318, pp.93–104.
9Criminal Practice Directions 2013, para.14A.3 of which reads: “Where an indictment contains substantive counts

and one or more related conspiracy counts, the court will expect the prosecution to justify the joinder. Failing
justification, the prosecution should be required to choose whether to proceed on the substantive counts or on the
conspiracy counts”. This text also appeared in the equivalent section of the Consolidated Criminal Practice Direction,
which was replaced by the 2013 Directions.

10Dawson [1960] 1 W.L.R. 163 at 170.
11Boulton (1871) 12 Cox C.C. 87.
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it is manifest, unfairly and unjustly against the parties accused;; the prosecutors
are thus enabled to combine in one indictment a variety of offences, which,
if treated individually, as they ought to be, would exclude the possibility of
giving evidence against one defendant to the prejudice of others, and deprive
defendants of the advantage of calling their co-defendants as witnesses.”

Guidance issued by the Crown Prosecution Service (CPS) on its website12

exemplifies this reservation and states: “Where substantive counts meet the justice
of the case, a conspiracy count will rarely need to be added”. The reasons for this
seem to be threefold. First, there may be difficulties for the prosecution in proving
the existence of a conspiracy from the mere fact that substantive offences have
been committed. As Baroness Hale noted in Saik13:

“… it is plain that the mere fact that the substantive offence has been
committed does not necessarily mean that the individuals guilty of it are also
guilty of conspiracy. Perhaps some of the difficulties have arisen because of
an understandable tendency to conclude that if the substantive offence has
been committed then those who were ‘in it together’ must be guilty of
conspiracy.”14

The result may be that if a conspiracy count is preferred to substantives, defendants
who are clearly guilty of some serious criminal offences may escape conviction
because they were not parties to the conspiracy.15 Secondly, it may be unfair to the
defendants to charge themwith conspiracy because there is a greater risk that some
defendants will be convicted by reason of their association in the same count with
others against whom the evidence may be much stronger.16 One reason for this is
that a charge of conspiracy will bring “the prosecutor’s darling”17 into play and
with it the potential for the prosecution to strengthen its case against all of the
collaborators. Thirdly, it may prolong the trial unnecessarily to have an unfocussed
conspiracy count rather than separate and distinct substantive counts.18

12 Available at: http://www.cps.gov.uk/legal/h_to_k/inchoate_offences/#P70_6843 [Accessed January 22, 2014].
To similar effect, in Criminal Law: The General Part, 2nd edn (London: Stevens & Sons Ltd, 1961), Glanville
Williams surveyed Dawson and the earlier authorities and wrote at para.219: “Accordingly, the rule of prudence for
prosecuting counsel is, wherever possible, to charge a concrete crime and to confine the evidence to that, and not, if
at all possible, to bring in different defendants, who have no connection with each other except their participation in
an alleged general conspiracy”.

13 Saik [2006] UKHL 18;; [2007] 1 A.C. 18.
14 Saik [2006] UKHL 18;; [2007] 1 A.C. 18 at 55G.
15 Shillam [2013] EWCA Crim 160, and see also the commentary by Rudi Fortson QC at [2013] Crim L.R. 592.
16 InDawson [1960] 1 W.L.R. 163, Finnemore J. observed, at 170, that one of the appellants represented “a typical

example of a man who was sunk by means of a mass of evidence about frauds of different kinds, with the great
majority of which he had no connection either direct or indirect, and in which he took no part whatever, and n which
his name was never even mentioned”. The observations of Dickson J. in the Supreme Court of Canada in Cotroni;;
Papalia (1979) 45 C.C.C. (2d) 1 are pertinent here: “There is, I have no doubt, a subconscious tendency upon the
part of jurors in a conspiracy case to regard all co-conspirators alike and ignore the fact that guilt is something
individual and personal”.

17 The expression “the prosecutor’s darling” was first coined by S.A. Klein in “Conspiracy — The Prosecutor’s
Darling” (1957) 24 Brooklyn L. Rev. 1. It recognises an exception to the hearsay rule that allows the prosecution to
adduce as evidence against every conspirator acts or declarations made by one or more of their number in furtherance
of their common design. Such statements are admissible as to the truth of their contents and can have devastating
implications for the other conspirators.

18 Finnemore J. in Dawson stressed, at 170, that a conspiracy count “adds to the length and complexity or the case
so that the trial may easily be well nigh unworkable, and impose a quite intolerable strain both on the court and on
the jury”. The conclusion of the “Review of the Investigation and Criminal Proceedings Relating to the Jubilee Line
Case”, published by HMCPSI in June 2006, was that the decision of the prosecution to add count 2 (conspiracy to
defraud London Underground Limited) had added about ten months on to the length of the trial.
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However, as Baroness Hale alluded to in Saik, the temptation for prosecutors
to charge conspiracy is a strong one. The CPSwebsite identifies two circumstances
in which it would be appropriate to charge the conspiracy offence either instead
of or alongside the substantive offences. The first is where “the substantive counts
do not represent the overall criminality of the defendant’s actions”. In other words,
it may be that the defendant’s involvement in the commission of one or more
substantive offences will not adequately reflect, for sentencing purposes, the extent
of his involvement in the overall criminal arrangement. The second is where a
conviction for the substantive offence(s) would not activate the criminal lifestyle
provisions in s.75 of the Proceeds of Crime Act 2002 but a conviction for a
conspiracy would, provided the period of the conspiracy was at least six months.
Of course, it doesn’t follow that just because a defendant has been convicted of a
conspiracy that was in existence for six months or more the court hearing the
confiscation proceedings will necessarily apply the lifestyle provisions in
determining the extent of his benefit, but a conviction for the conspiracy offence
at least allows the prosecution to advance that argument.
If the prosecution decide, for any of the reasons outlined here, that a conspiracy

offence should be charged the next step is for the prosecution to identify the nature
and number of agreements established by the evidence. This step is often
overlooked and the guidance on the CPSwebsite offers no assistance to prosecutors
on how to negotiate it safely. The result is that some conspiracies are incorrectly
charged with the result that defendants are acquitted following submissions of no
case to answer or when their convictions are quashed on appeal.
Returning for a moment to our scenario of the robbers, there are at least three

possible forms of agreement that could be inferred from the facts. The first is that
there was only ever one agreement. That could be the case where there was a
specific agreement at the outset to rob all ten banks. The second is that there was
an umbrella agreement and a number of subsequent sub-agreements to commit
individual robberies. That could be the case where there was a general agreement
at the outset to rob divers banks and then specific sub-agreements reached beneath
that umbrella to rob the individual banks. The third is that there was no umbrella
agreement but rather ten specific agreements to commit the ten robberies. We will
consider each in turn.

Option 1: one agreement
It would be very easy for a prosecutor to choose the first of these options and
charge D1, D2, D3, D4 and D5 with a single conspiracy to rob all 10 banks on the
basis that the facts disclose the existence of what is often referred to in the textbooks
as a “wheel” conspiracy.19 Unfortunately, that expression is now so commonplace

19 The prosecution’s case on such a charge could either be: (i) the defendants were all party to the conspiracy;; or
(ii) some of the defendants were party to the conspiracy and others were accessories to the conspiracy. The scope of
the agreement in (i) and (ii) would obviously be different because in the former more defendants would be a party
to it than would be the case in the latter. The relationship between conspiracy and complicity is not an easy one to
divine. In its Draft Criminal Code, 1989, the Law Commission, at cl.48(7), proposed to retain the offence of being
an accessory to a conspiracy but to outlaw the offence of conspiring to be an accessory to any offence. In New Zealand,
the Court of Appeal held, in the case of Gemmell [1985] 2 NZLR 740, that a person who assists the conspirators to
fulfil the objects of their conspiracy cannot be guilty as an accessory to the conspiracy on the basis that because the
conspiracy offence is complete before the act of assistance there is no causative link between the agreement and the
acts of the accomplice such as to render him liable as a secondary party. See also Dawkins, “Parties, conspiracies
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that it is frequently used without the prosecution appreciating what it actually
means.
A “wheel” conspiracy, it is said, exists where one or more defendants huddle

at the centre (the hub) and have a number of arrangements with other defendants
who appear at the end of spokes that emanate outwards from the hub. For a
conspiracy to exist it doesn’t matter that an individual defendant does not know
the full extent of the enterprise that he attaches himself to or the identities of all
of those who are involved in it and so, the prosecution would argue, the fact that
the defendants at the end of the spokes were ignorant of each others’ existence is
no bar to the court concluding that they were all party to the same agreement. That
is all true but it ignores the fact that in order for the defendants at the end of the
spokes to enter into the same agreement they have to share a common purpose and
that is by no means an inevitable conclusion from the mere fact that they have
indicated to those in the hub a willingness to engage in similar criminal activity.
The locus classicus here isGriffiths.20 In that case, a supplier of lime to farmers,

acting in concert with an employee, entered into agreements with several farmers
to defraud the government by making false subsidy claims. All nine defendants
were tried on an indictment containing a single count of conspiracy against them
all and twenty four substantive counts said by the prosecution “to be selected as
examples of overt acts done by various members of the conspiracy and also proving
that all the accused did take part in a conspiracy”.21 The defendants were convicted
and appealed. Paull J., delivering the judgment of the Court of Appeal, referred
to some earlier authorities, includingDawson,22 for the proposition that conspiracy
counts should not be laid where substantive counts can be proved, and added that
the “proper procedure” in Griffiths would have been to have charged the supplier
(Mr Griffiths) and his book-maker (Mr Booth) with conspiracy to defraud

“and to have had separate prosecutions against each farmer who was alleged
to have obtained fraudulently any money from the Ministry of Agriculture
by false pretences”.23

Having considered the issues in the case in some detail, Paull J. held that

“there was no evidence of a conspiracy between all those convicted as opposed
to a number of different conspiracies between Griffiths, Booth and one or
other of the farmers”.24

His Lordship then said this:

“The matter can be illustrated quite simply. I employ an accountant to make
out my tax return. He and his clerk are both present when I am about to sign
the return. I notice an item inmy expenses of £100 and say “I don’t remember

and attempts” in Cameron and Francis (eds), Essays on Criminal Law in New Zealand: Towards Reform? (Wellington:
Victoria University Press, 1990), and D. Fitzpatrick, “Variations on Conspiracy” (1993) 143 New Law Journal (Aus)
1180. The position may be different in our jurisdiction because for most forms of secondary participation there is no
requirement that the act of the accessory should have caused the principal to commit the offence. In our example the
defendants are all charged as principal conspirators rather than as secondary parties to avoid this minefield.

20Griffiths [1966] 1 Q.B. 589.
21Griffiths [1966] 1 Q.B. 589 at 593B.
22Dawson [1960] 1 W.L.R. 163.
23Griffiths [1966] 1 Q.B. 589 at 594F.
24Griffiths [1966] 1 Q.B. 589 at 599G.
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incurring this expense”. The clerk says: “Well, actually I put it in. You didn’t
incur it, but I didn’t think you would object to a few pounds being saved”.
The accountant indicates his agreement to this attitude. After some hesitation
I agree to let it stand. On those bare facts I cannot be charged with 50 others
in a conspiracy to defraud the Exchequer of £100,000 on the basis that this
accountant and his clerk have persuaded 50 others clients to make false returns,
some being false in one way, some in another, or even all in the same way.”25

In Paull J.’s illustration there was one agreement between the accountant and his
clerk but separate agreements between the accountant, the clerk and the client on
each occasion when this “fiddle” was discussed. On the facts of Griffiths, the
prosecution had argued at trial that there was a “wheel” conspiracywithMrGriffiths
andMr Booth in the hub. They had conspired with each other but, more importantly,
each of the farmers who existed at the end of the spokes had entered into their
agreement. This formulation of the conspiracy ignored the requirement that a
defendant can only join an agreement when he shares the designs of those who
are already parties to it. Paull J. put in these terms:

“In law all must join in the one agreement, each with the others, in order to
constitute one conspiracy. They may join in at various times, each attaching
himself to that agreement;; any one of themmay not know all the other parties;;
any one of them may not know the full extent of the scheme to which he
attaches himself. But what each must know is that there is coming into
existence, or is in existence, a scheme which goes beyond the illegal act or
acts which he agrees to do.”

The purpose of Mr Griffiths and Mr Booth in the hub was to ensure the success
of each fraud in which they were involved. The purpose of each of the farmers
was to ensure the success of the frauds they were themselves involved in. Their
purpose was not to ensure the success of any other farmer’s fraud.26 It followed
that no farmer shared the same purpose as any other farmer and so there could be
no one agreement to which all of the farmers, Mr Griffiths and Mr Booth were
parties. Instead, on a true consideration of the evidence, there were a number of
different agreements between Mr Griffiths, Mr Booth and each of the farmers,
which should have been indicted as separate conspiracies. With this conclusion in
mind, Paull J. went on to state:

25Griffiths [1966] 1 Q.B. 589 at 598G et seq.
26 In Glanville Williams, Textbook of Criminal Law, 3rd edn (London: Sweet & Maxwell, 2012), para.16–012, Dr

Dennis Baker suggests that: “There would only be a common intent in such cases if each member shared the end of
seeing each other succeed in the fraud”. Clearly there was no such intent on the part of each individual farmer and
nor would there have been even if each knew that the others had the same “arrangement” with Mr Griffiths and Mr
Booth: see Smith and Hogan’s Criminal Law, 13th edn (Oxford: Oxford University Press, 2011), pp.427–428. The
High Court of Australia in Gerakiteys v The Queen (1984) 153 CLR 317, reached the same view in a case where the
prosecution had charged the applicant, a doctor, with conspiring with the second accused, an insurance agent, and
nine claimants to defraud a number of insurance companies. The prosecution case was the applicant and the insurance
agent were at the hub and each of the remaining nine claimants had agreed with those in the hub to defraud the
insurance company of which he was an insured. Gibbs J. stated, at 320: “The jury in this case could not have found
that the applicant and [the insurance agent] and any one or more of the nine claimants were guilty of the conspiracy
alleged, because the evidence did not show that the claimant had a common purpose with the applicant and [the
insurance agent] to defraud divers insurance companies. Each claimant had only the purpose of defrauding his own
insurer”. For a similar Canadian perspective seeMacDonald (1973) 10 CCC (2d) 488, although the case itself was
decided in 1963.
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“We venture to say that far too often this principle is forgotten and accused
persons are joined in a charge of conspiracy without any real evidence from
which a jury may infer that their minds went beyond committing with one or
more other persons the one or more specific acts alleged against them in the
substantive counts, or went beyond a conspiracy to do a particular set of acts.”

That statement was cited with approval in the recent case of Shillam.27 The appellant
was charged with conspiring to supply cocaine between the March 16, 2011 and
the June 13, 2011. His co-conspirators were said to be Robb, Reid and others
unknown. The prosecution alleged that Robb was the central figure. There was no
evidence of contact between the appellant and any of the named co-conspirators
apart fromRobb. The prosecution’s case at trial was that whilst neither the appellant
nor Reid knew each other, they both bought cocaine from Robb and sold it on.
Before speeches, the judge handed out to counsel a draft of his proposed

directions. Defence counsel suggested that the judge should direct the jury that
they could only convict any one defendant if they were sure all of the defendants
had conspired together. The judge rightly declined to so direct the jury but Toulson
L.J., delivering the judgment of the Court of Appeal as he had done in Mehta,28
said that defence counsel’s suggestion did at least have “the merit of pointing to
the need to identify the scope of what was charged by the prosecution as a single
conspiracy”.29 In the event, the judge’s summing-up did not contain any summary
of how the prosecution put its case. During the course of retirement, the jury sent
the judge a note asking if the conspiracy had to be between any two of Robb, the
appellant or Reid or whether it could be any one of Robb, the appellant and Reid
plus persons unknown. The judge answered the question in this way:

“… a conspiracy is between two people. This indictment includes these three
plus persons unknown, so it could be one of them plus a person unknown”.

The consequence of that direction was that “all three defendants could be convicted
of separate conspiracies with different people”.30 It was therefore a material
mis-direction.
Toulson L.J. suggested that as Robb was said to be the head of the alleged

conspiracy the jury should have been directed to consider the case against him
first. There was a strong case that he masterminded the acquisition, processing
and onward sale of cocaine and that he must have done so with the knowing
involvement of others so making him guilty on the conspiracy as charged. If he
was not guilty then the other defendants were not guilty too. But if the jury were
sure of Robb’s guilt they then had to decide whether the appellant and Reid had
been parties to that agreement or whether they had entered into separate
conspiracies with Robb for him to supply them with cocaine. On the evidence,
Toulson L.J. saw no reason to regard the appellant as a conspirator with anyone
other than Robb and so the appeal was allowed [24]. His Lordship then uttered
these words:

27 Shillam [2013] EWCA Crim 160.
28Mehta [2012] EWCA Crim 2824.
29 Shillam [2013] EWCA Crim 160 at [11].
30 Shillam [2013] EWCA Crim 160 at [17].
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“The moral of the case is that the prosecution should always think carefully,
before making use of the law of conspiracy, how to formulate the charge or
charges and whether substantive offence or offences would be more
appropriate. It is unfortunate that the appellant was not charged with
possession of cocaine with intent to supply (as Dean and Vizard were), for it
is plain from the jury’s verdict that he would have been convicted.”31

Even though the appellant was a regular purchaser of cocaine from Robb it didn’t
follow that he was “an agent acting for Robb as part of a single co-ordinated
network for the processing and distribution of drugs”32 and so there was no basis
for saying that he was a party to the general agreement between Robb and the
unknown others. Rather, separate agreements came into existence whenever the
appellant and Robb traded cocaine for cash. The authors of the 2014 edition of
Blackstone’s Criminal Practice make the same point:

“Where a series of offences is committed by a group of persons over a long
period of time, the prosecution may be tempted to proceed on the basis of a
single conspiracy count, in preference to several substantive counts, but this
tactic may be misconceived, because such offences are more likely to be the
product of a series of agreements and a single conspiracy may be impossible
to prove (see Barrett [1996] Crim LR 495)”.33

Returning to the robbery scenario set out earlier in this article, it would be very
difficult for the prosecution to establish on those facts that all of the defendants
were party to a single agreement because the prosecution would have to prove that
those defendants who had a more limited role (D2, D4 and D5) shared the same
purpose as those who were involved in the planning and commission of each
robbery (D1 and D3). Doubtless the defence representatives for D2, D4 and D5
would argue that the purpose of those defendants was to carry out the robberies
in which they were involved and it was no concern of theirs whether any previous
robberies had been, or whether any future robberies would be, successful. If D1
and D3 had that wider purpose then there could no single agreement between them
and D2, D4 and D5, but there would be separate agreements between: (i) D1 and
D3;; (ii) D1, D3 and D2;; (iii) D1, D3 and D4;; and (iv) D1, D3 and D5. In these
circumstances the prosecution could seek to add three further conspiracy counts
to the indictment and say that the four counts now represented the four agreements
expressed by (i)-(iv) but the trial judge may not allow that amendment at such a
late stage especially as it would represent a significant change in the nature of the
prosecution’s case against the defendants. If the trial judge refused any such
application then she would be required to accede to submissions of no case to
answer from those defendants who were not a party to the agreement represented
by the single conspiracy count. As Lawton L.J. noted in Greenfield34:

“At the end of the prosecution’s case the evidence may be as consistent with
the defendants, or some of them, having beenmembers of a conspiracy which

31 Shillam [2013] EWCA Crim 160 at [24].
32 Shillam [2013] EWCA Crim 160 at [24].
33Blackstone’s Criminal Practice 2014, 24th edn (Oxford: Oxford University Press, 2013), para.A5.46.
34Greenfield [1973] 1 W.L.R. 1151.
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was not the one charged as with the one charged. In such a situation the trial
judge should rule that there is no case to answer.”

This tends to suggest that all of the defendants should be acquitted of the single
conspiracy count but that would be incorrect. If conspiracies (i), (ii), (iii) or (iv)
represented lesser included forms of the conspiracy indicted in the single count
then it would be entirely permissible for the prosecution to say that the count
continued to represent one of those four conspiracies and then choose which of
the four. The Court of Appeal recently considered the notion of a lesser-included
conspiracy in Mehta.35 The appellant was tried on indictment where the single
count charged him with conspiracy with Parminder Kullar “and others unknown”
to defraud NatWest bank of monies advanced by way of unsecured loans. Mr
Kullar was acquitted and the appellant was convicted. He argued on appeal that
as there was no sustainable case that anyone other than the appellant andMr Kullar
had been a party to a conspiracy so he should have been acquitted too.
The facts of the case were straightforward. The prosecutor opened the case to

the jury on the basis that there had been a scheme to defraud the bank by making
eighteen false applications for loans dishonestly introduced by the appellant and
dishonestly processed byMr Kullar. Reference was made in broad terms to others,
but the only other individual identified was a man called Murphy, who had
introduced the appellant to seven of the false loan applicants.
During the course of the trial, the judge asked prosecution counsel about the

unknown others named in the count. The prosecutor said that they referred, broadly,
to the appellant’s “entourage”. CCTV footage showing the appellant in the branch
with the various applicants pointed to the involvement of others but the prosecutor
could not say precisely which of those individuals was a party to the fraud. The
prosecutor added that on his case Murphy had joined a conspiracy that was wider
than the individual transactions in which he was directly involved. In the light of
these observations, and before final speeches, defence counsel invited the judge
to direct the jury that if Mr Kullar was found not guilty then the appellant should
be acquitted too because there was no other person that could have been a party
to this wider conspiracy as Murphy’s involvement was limited to only eight
applications and the references by prosecution counsel to the “entourage” was
insufficient to establish that any of them could have been genuine co-conspirators.
The judge disagreed. He directed the jury that it was the prosecution’s case that
aside from the appellant, Mr Kullar and Murphy, others must have been involved
but they could not say which of those individuals were parties to this dishonest
agreement. It followed, according to the judge, that if the jury were to acquit Mr
Kullar, they could only convict the appellant if they were sure that he had made
“a necessary agreement” with someone other than Mr Kullar, which could include
Murphy and any others who they were sure were involved even if they could not
be certain as to the identities and roles of those others.
On appeal, the appellant argued that the only “other” who could qualify as a

co-conspirator was Murphy because the evidence did not support the conclusion
that anyone else was a knowing participant in a conspiracy. Even then Murphy
could only have been a party to a different agreement to the one charged on the

35Mehta [2012] EWCA Crim 2824.
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indictment because he had been involved in eight rather than seventeen fraudulent
applications. Accordingly, the jury should have been directed that if they acquitted
Mr Kullar they should have acquitted the appellant as well on count 1 because
no-one else could have been a party to that agreement. Toulson L.J., delivering
the judgment of the Court of Appeal, held that the conviction was safe because
the jury were entitled to find that

“there was a corrupt arrangement between the appellant and Murphy which
came within the scope of what was alleged in the indictment, but which did
not extend beyond the Murphy-related loans”.36

In other words, the greater agreement between the appellant and Mr Kullar that
was charged in count 1 included the lesser agreement between the appellant and
Murphy such that evidence establishing the latter could properly found a conviction
on count 1 in circumstances where the jury were not sure that there had been any
greater agreement than that. That conclusion flows from s.6(3) of the Criminal
Law Act 1967.37

One of the issues discussed in Mehta was whether the evidence disclosed the
existence of one conspiracy, as between the appellant, Mr Kullar and Murphy, or
two conspiracies, where the second dishonest agreement was between the appellant
and Murphy alone. The view of Toulson L.J. was that there were two different
agreements but as the second was a lesser version of the first so the jury were
entitled to convict the appellant of being involved in the second conspiracy on
count 1 in circumstances where they were unsure about the existence of the first
conspiracy. By corollary, if Murphy had been tried alongside the appellant and
Mr Kullar on count 1, and the jury convicted the appellant and Mr Kullar on count
1, but they were not sure that Murphy had been a party to that wider agreement,
they could not have convicted him on count 1 even if they were sure that he had
been party to a different, narrower agreement with the appellant only. Commenting
on this decision in the subsequent case of Shillam, Toulson L.J. added:

“Conspiracy requires a single joint design between the conspirators within
the terms on the indictment. It is possible, as inMehta, that the evidence may
prove a conspiracy of narrower scope and involving fewer people that the
prosecution originally alleged, in which case it is not intrinsically wrong for
the jury to return guilty verdicts accordingly, but it is always necessary that
for two or more persons to be convicted of a single conspiracy each of them
must be proved to have shared a common purpose or design.”38

Returning again to our robbery scenario, it follows that even though none of the
defendants would be guilty of the conspiracy charged in the single count, if
conspiracies (i)-(iv) were lesser-included forms of that wider conspiracy, the trial
judge could still allow the single count to be left to the jury on that lesser basis but
only in respect of one of the four narrower conspiracies. The position is analogous

36Mehta [2012] EWCA Crim 2824 at [28].
37 “Where, on a person’s trial on indictment for any offence except treason or murder, the jury find him not guilty

of the offence specifically charged in the indictment, but the allegations in the indictment amount to or include
(expressly or by implication) an allegation of another offence falling within the jurisdiction of the court of trial, the
jury may find him guilty of that other offence or of an offence of which he could be found guilty on an indictment
specifically charging that other offence.”

38 Shillam [2013] EWCA Crim 160 at [19].
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to the situation where, on a charge of robbery, a submission of no case to answer
succeeds because the prosecution cannot prove that force was used to steal the
complainant’s property. The trial judge would still be entitled to leave theft to the
jury on the same count because it is a lesser-included form of robbery. The only
difference with our scenario is that it would seemingly be for the prosecution to
choose which of the four narrower conspiracies would reach the jury and so it
would lie in the prosecutor’s gift to send D2, D4 and D5 on their way home.
The authorities considered under this heading showwhat difficulties can emerge

when the prosecution choose to charge a single conspiracy in circumstances where
the evidence does not support the conclusion that the defendants shared the same
design.

Option 2: umbrella agreement
It is much more likely on the facts of our scenario that there was a general
agreement to rob divers banks entered into between D1 and D3 and then a number
of separate agreements to rob specific banks entered into between those defendants
who became involved in one way or another in those individual robberies. In
Mehta, Toulson L.J. described an umbrella agreement in these terms:

“In criminal law (as in civil law) there may be an umbrella agreement pursuant
to which parties enter into further agreements which may include parties who
are not parties to the umbrella agreement. So, A and B may enter into an
umbrella agreement pursuant to which they enter into a further agreement
between A, B and C, and a further agreement between A, B and D and so on.
In that example, C and D will not be conspirators with each other.”39

The notion of an umbrella agreement and a number of related sub-agreements is
not a new one. In Coughlan & Young,40 the appellant Coughlan was convicted of
conspiracy to cause explosions in the United Kingdom between April 1, 1973 and
April 30, 1974. Subsequently he was indicted before a different Crown Court for
conspiracy to cause explosions between August 1, 1973 and August 3, 1974. He
pleaded autrefois convict. The jury rejected that plea and he was convicted. On
appeal, the appellant argued that in both sets of proceedings the prosecution had
levelled the same accusation against him, namely his involvement in a conspiracy
to cause explosions in the United Kingdom. The Crown responded that there had
been a general agreement to cause explosions in the United Kingdom and that the
first conspiracy had been a sub-agreement to plant bombs in Manchester whereas
the second conspiracy had been a sub-agreement to plant bombs in Birmingham.
Accordingly there were two different agreements that flowed from a general
agreement to cause explosions in the United Kingdom. The trial judge had directed
the jury that there were two distinct conspiracies (the sub-agreements) but according
to the Court of Appeal he had been wrong to do so because it was a matter for the
jury whether there had been two sub-agreements or whether there was in truth just
one general agreement. That misdirection was not fatal, however, because even if

39Mehta [2012] EWCA Crim 2824 at [36].
40Coughlan (1976) 63 Cr. App. R. 33.
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they had been directed properly the jury could have been in no doubt that there
were two sub-agreements in that case. As Lawton L.J. remarked:

“There is no difficulty in law about alleging a separate conspiracy to cause
explosions in Manchester and another to cause explosions in Birmingham,
even though some, or it may be all of the conspirators, may have been parties
to a wider agreement to cause explosions throughout the United Kingdom,
including Birmingham and Manchester. The wider agreement or conspiracy
would not preclude the existence of sub-agreements or sub-conspiracies to
cause explosions in particular places, and as a matter of law these
sub-conspiracies or agreements could properly be charged as separate
offences.”41

This sort of arrangement resonates with the facts of Griffiths, with Mr Griffiths
and Mr Booth being parties to the umbrella agreement to commit divers frauds
and the sub-agreements being the specific conspiracies they then entered into with
the individual farmers. On the facts of our robbery scenario, D1 and D3 would be
the umbrella conspirators and they would also be parties to various sub-agreements
between themselves and D2, D4 and D5 respectively. There may, of course, be
circumstances where the parties to the sub-agreements become parties to the
umbrella agreement because they may come to share the designs of the umbrella
conspirators. The Court of Appeal considered the circumstances in which this may
occur in D.42
In that case six defendants were charged that between January 1, 2001 and July

31, 2007, they conspired together and with others unknown to sell fake wristbands
for entry into music festivals. The central defendant, BG, pleaded guilty at the
start of the trial but the others contested the charge, including the appellants SB
and JC. By the time the trial was underway the particulars of the conspiracy count
stated that the dates of the agreement were between June 1, 2005 and July 31,
2007. Those dates encompassed “three summer seasons”, in other words three
periods (2005, 2006 and 2007) in which sales of the fake wristbands had been
carried out pursuant to the agreement. The prosecution’s case against JC was that
he had been involved in selling fake wristbands at the Isle of Wight festival in
2007 that BG had given to him. The prosecution’s case against SD was that she
had supplied BGwith the artwork for the fake wristbands and that she had thereafter
also sold those fake wristbands at the Isle of Wight festival in 2007 that BG had
sent to her. At the end of the prosecution’s case, counsel for SD and JC submitted
that there was no case for their clients to answer because the evidence only
established that they were involved in acquiring and selling wristbands for the
2007 Isle ofWight festival whereas the conspiracy charged in the indictment “must
have involved committing more than one offence”. The trial judge ruled in favour
of the submission. In his ruling he said that there was evidence “which might well
form … the basis of a case to answer” that the respondents had conspired to sell
fake wristbands at the 2007 festival but the evidence did not go beyond that. As
an agreement to sell fake wristbands at the 2007 festival was not the same as an
agreement to sell fake wristbands on several further occasions so there was no

41Coughlan (1976) 63 Cr. App. R. 33 at 35.
42D [2009] EWCA Crim 584.

272 Criminal Law Review

[2014] Crim. L.R., Issue 4 © 2014 Thomson Reuters (Professional) UK Limited



case to answer on the count as framed. The judge declined to grant the prosecution
permission to amend the count. The prosecution appealed against the trial judge’s
decisions. The appellant asserted that the wider scheme was already in existence
when SD and JC joined it. Their close association with BG meant that they must
have known of the existence of this wider agreement even though they may not
have known the identities of the others involved in it. They may not have known
the full extent of the scheme but they knew it went beyond the illegal acts they
had agreed to do. Sir AnthonyMay, delivering the judgment of the Court of Appeal
referred with approval to a passage inMeyrick,43 which is summarised in the 2014
edition of Archbold Criminal Pleading, Evidence and Practice:

“If one or more persons are at the centre of the unlawful activity and deal
with individuals who do not know, or know of, each other, and each of whom
is ignorant of the fact that the activities go beyond his own dealings, then the
whole evidence relating to all of the individuals does not disclose one single
conspiracy. If, however, each individual, although ignorant of the details of
the others concerned, knows that there are others and that the activity in which
he takes part extends beyond his own dealings with the person or persons at
the centre, then the evidence discloses one conspiracy”.44

Sir Anthony May saw no evidence sufficient to show that the defendants knew
that they were taking part in an activity that extended beyond their own dealings
with BG. He went on to say:

“They acquired false wristbands for the Isle ofWight festival in 2007 but that
is equally consistent with a limited operation on their part for that festival
alone. It is, of course, evident that a widespread agreement involving a number
of people such as the indictment alleged, over the years, on the one hand, and
an agreement limited to [BG] and two people only, or rather more than two
people only, for the purpose of the 2007 Isle of Wight festival alone, on the
other hand, would be two different agreements and therefore different
conspiracies. The judge was in substance, in our judgment, correct to rule
that the evidence did not establish these defendants being involved in the
wide conspiracy alleged”.45

In order for the defendants to be guilty of the umbrella agreement that BG was a
party to, Sir Anthony May held that

“the joining participant … [must have] sufficiently adhered to the existing
conspiracy, with sufficient knowledge of its purpose and of the other
conspirators, for it to be properly said that he or she agreed to become part
of the existing unlawful enterprise”.46

In other words, the evidence would have to establish that the defendant
sub-conspirators both knew of the existence of the wider umbrella agreement and
agreed to become a part of it such that they came to share the designs of the

43Meyrick (1930) 21 Cr. App. R. 94.
44Archbold Criminal Pleading, Evidence and Practice 2014, 62nd edn (London: Sweet & Maxwell, 2013),

para.33–53.
45Meyrick (1930) 21 Cr. App. R. 94 at [22].
46Meyrick (1930) 21 Cr. App. R. 94 at [2].
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umbrella conspirators. There was no basis, on the facts of D, to show that the
respondents had adopted the designs of the umbrella conspirators as their own and
so they could not be guilty of the single conspiracy count. Moreover, it wouldn’t
have been open to the jury to convict them on the basis that the conspiracy they
were a party to was a lesser-included form of the wider conspiracy on which they
had been indicted because there was evidence before the trial court, in the form
of BG’s guilty plea, that that wider conspiracy existed and so there were two
separate conspiracies in existence only one of which could be represented by the
conspiracy count on the indictment.
In our scenario of the robbers, it would be permissible for the prosecution to

prefer an indictment containing four counts: count 1 (an umbrella agreement
charging D1 and D3), count 2 (a sub-agreement charging D1, D3 and D2), count
3 (a sub-agreement charging D1, D3 and D4), and count 4 (a sub-agreement
charging D1, D3 and D5). If the prosecution felt that the evidence showed any or
all of D2, D4 and D5 had joined the umbrella agreement then they could always
join those charged in the first count. If D2, D4, or D5were acquitted of the umbrella
conspiracy that would not preclude their conviction of the sub-agreement count
in which they were named but not vice versa on these facts. A useful example of
a case where an umbrella conspiracy and related sub-conspiracies were correctly
charged in the same indictment is Georgiadis v The Queen.47 In that case, the
prosecution charged the defendants with a general conspiracy to defraud the
Minister of Sea Fisheries by understating the weight of abalone caught by the
defendants and also charged groups of defendants with specific conspiracies relating
to separate occasions on which those understatements were made. The Tasmanian
Court of Appeal held that this practice was perfectly acceptable.

Option 3: multiple agreements
It is very unlikely on the facts of our scenario that there were only ten specific
conspiracies to rob the 10 banks because that would suggest the absence of any
overarching scheme as if the specific agreements arose on the spur of the moment.
There may be circumstances where this form of agreement could result in multiple
specific conspiracy counts, such as where two or more defendants routinely buy
drugs from each other, but it would probably be more appropriate on facts like
that to charge multiple substantive offences instead.

Conclusion
In most cases where premeditated substantive offences have been committed by
a number of defendants there will be evidence sufficient to establish the existence
of an agreement or agreements between those defendants to commit those offences.
The charging decision for the prosecution will not be straightforward in these
circumstances. Reaching the wrong decision could result in wasted time and
expense and, at worst, the acquittal of defendants whose guilt of some crime there
is no reason to doubt. The Guidance on the CPS website is scant and does not
address the various issues considered in this article. We suggest that the following

47Georgiadis v The Queen (2002) 11 Tas. R. 137.
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questions need to be asked and answered by the prosecutor before he or she reaches
a final decision on what charge or charges to bring:

1. Can the justice of the case be met with substantive charges alone?
2. If not, is the case one where the evidence establishes the existence

of one agreement or several? The evidence against each defendant
needs to be considered separately. It is not enough to take them all
together and assume that they must have had a common purpose. If
the evidence against one defendant suggests that his purpose was or
may have been different from that of another defendant then there
will be more than one agreement because those defendants at the
very least could not have been party to the same agreement.

3. If the evidence discloses the existence of several agreements, is it
appropriate to charge an umbrella (general) conspiracy and then
separate sub-conspiracies/substantives? If so, again it is vital to only
group those defendants together on the separate
conspiracy/substantive counts where they had a common purpose.
Moreover, just because a defendant was a party to a
sub-conspiracy/substantive offence does not mean that he was also
party to the umbrella conspiracy. If the evidence suggests that he
may not have joined the umbrella conspiracy then he should not be
charged with that offence.
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