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Introduction
On June 26, 2013 the Solicitor General stated that a significant step forward had
been taken in tackling serious economic crime by the introduction of a new tool
for prosecutors—the deferred prosecution agreement.1 This article considers the
merits of that claim and examines the practicalities and potential pitfalls of this
novel development.
Section 45 of the Crime and Courts Act 2013 (the Act), which came into force

on February 24, 2014, introduces deferred prosecution agreements (DPAs) into
English lawwith the followingwords: “Schedule 17makes provision about deferred
prosecution agreements.”
Their stated purpose is

“to provide prosecutors with an extra tool to tackle economic crime in England
and Wales which currently too often goes without redress”.2

The primary legislation governing DPAs is short, primarily contained within s.45
and Sch.17 to the Act. However, their operation will be governed not only by the
Act but by a Code for prosecutors and by the Criminal Procedure Rules. Though
modelled on the American system, the legislature has sought to fashion the
operation of DPAs in accordance with constitutional principles of the law of
England and Wales.
This article begins with an overview of the principles underlying the decision

to introduce the DPA. It outlines the procedure set out in the Act and by the Code
of Practice. We consider some of the issues which may arise during the process
of concluding a DPA and which those advising companies ought to consider. We
discuss the themes of transparency and judicial oversight, which are major features
of both the consultation process and the legislation itself, and the concerns arising
out of those issues. In particular we look at how the judicial oversight might be

1 Speech to the C5 7th Advanced Forum on Anti-Corruption.
2 Foreword to “Deferred prosecution agreements: Government response to the consultation on a new enforcement

tool to deal with economic crime committed by commercial organisations.”
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reviewed. Finally we turn to consider whether the DPA is likely to be commercially
attractive to defendant companies, or present a real benefit to prosecutors.

Principles
Corporate economic crime is undoubtedly a serious problem, costing the taxpayer
billions of pounds every year3 as well as causing harm to those directly and
indirectly affected by it. It causes an unfair distortion of the market for businesses
that act lawfully, and damages the global reputation and perception of the UK
economy.
The foreword to the initial consultation on DPAs illustrates the driving force

behind their introduction: the difficulty in achieving successful investigations and
prosecutions of corporate offenders. This has long been a problem in the field of
economic crime, and key areas of difficulty are well known to practitioners. It is
worth repeating those concerns in order to assess whether DPAs as created by the
Act will be successful in improving the detection and prosecution of economic
crime.
Traditional methods of dealing with the problem by means of a criminal

investigation and prosecution are generally slow and costly. The criminal law in
relation to companies is a comparatively recent development. The impetus behind
the early decisions holding that companies could be liable for misfeasance was
one of pragmatism, not principle: criminal liability was the only effective deterrent.
In The Great North of England Railway Co4 Denman C.J. stated:

“There can be no effective means of deterring from an oppressive exercise
of power, for the purpose of gain, except the remedy by an indictment against
those who truly commit it, that is, the corporation acting by its majority.”

The trend throughout the 19th and 20th century has been to attempt to fit corporate
liability into the existing criminal justice structure. This is not always
straightforward, not least because of the cumbersome nature of the “guiding mind”
principle, which can cause enormous difficulties in prosecuting large corporations.
The introduction of DPAs can therefore be seen as a further pragmatic step to try
to obviate some of the hurdles in regulating the behaviour of corporate entities.
Although an important aspect of corporate liability is the ability to hold companies
accountable for their actions, influencing the culture of the company can be as
important as punishing the wrongdoing.Where the object of a company is to make
money, deterrence by way of financial punishment and reputational sanction may
be particularly effective.
The detection of economic crime is also often difficult. Prosecuting agencies

rely heavily on whistle-blowers, referrals by interested third parties, and on
self-reporting. Self-reporting can be an unattractive option for a company. While,
for example, the guidelines on the prosecution of bribery offences make clear that
the fact that an offence is self-reported weighs against prosecution,5 it is equally

3 £73 billion each year (National Fraud Authority, “Annual Fraud Indicator” (2012)).
4 The Great North of England Railway Co (1846) 9 Q.B. 315.
5 “Guidance on Corporate Prosecutions”, para.32. Additional public interest factors against prosecution, subpara.a.
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clear that self-reporting is no guarantee of non-prosecution.6 In the event of
reporting an offence with a view to entering a guilty plea, although significant
credit would be given for the admission, the penalties are uncertain and the court
have spoken strongly against any attempt between the Crown and Defence to agree
an appropriate sentence. In his sentencing remarks in the prosecution of Innospec
Ltd by the Serious Fraud Office in 2010, Thomas L.J. stated:

“… it is for the Court ultimately to determine the sanction to be imposed for
the criminal conduct, and agreement between prosecutors as to the division,
even if it had been within the power of the Director of the SFO (which as I
have explained it was not) cannot be in accordance with basic constitutional
principles …
… it is for the Court to decide on the sentence and to explain that to the

public, as I have endeavoured to do, in a manner that is both open and
transparent, as that is what justice requires.”7

Likewise, attempts by prosecution and defence to limit the courts’ role in dealing
with the consequences of self-reported economic crime bymeans of charging only
minor offences (and the promise to cease further investigations) in return for
voluntary reparation in respect of the greater uncharged criminality have met with
judicial disapproval. Bean J.’s sentencing remarks in BAE Systems Plc (2010)8

make for unattractive reading for any party considering such a step.
Unwillingness to offer to the prosecution evidence of wrongdoing not only

impacts on the detection of corporate criminality, but also individual criminality.
In many instances, where the prosecution of a body corporate may not be in the
public interest or where the evidence of corporate criminality is insufficient, it
may still be appropriate to charge individual directors or employees. Thus, any
hesitation by a company as to whether or not to self-report harms the effective
detection of the crimes of individuals.
From the point of view of the state, where a company self-reports and a decision

is taken not to prosecute, the opportunities to recover the proceeds of any
wrongdoing, to influence the governance of the company, or to compensate those
affected are limited. Even when a prosecution is successful, it can often take many
years from the start of the investigation to the conclusion of such proceedings.
Investigating and then prosecuting a case which results in a late guilty plea has
been estimated to cost the Serious Fraud Office £1.6 million and take 8 years to
conclude.9 This lengthy delay is undesirable, not only to the prosecution and to
the defendant company, but also to those trying to do business with the defendant
company. It has been suggested that the disclosure regime is the most important
factor explaining the low number of cases prosecuted by the SFO.10 Rather than
adopting a “keys to the warehouse” approach and allowing the defendant company
to go through the material to find those parts of it which assist its defence, the duty
of examining the unusedmaterial falls on the prosecuting agency whomust decide

6 “Bribery Act 2010: Joint Prosecution Guidance of The Director of the Serious Fraud Office and The Director of
Public Prosecutions”, General approach to bribery prosecutions.

7 Innospec Ltd [2010] Lloyd’s Rep. F.C. 462;; [2010] Crim. L.R. 665.
8BAE Systems Plc Unreported December 21, 2010 Southwark Crown Ct.
9Ministry of Justice,Consultation on a new enforcement tool to deal with economic crime committed by commercial

organisations: Deferred prosecution agreements, CP9/2012, para.41.
10 J. de Grazia Review of the Serious Fraud Office June 2008.
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which parts of it are capable of assisting the defendant. Where the volumes of
material seized are large, the review of that material takes up disproportionate
resources. Any failings in disclosure can be exploited by defendants whomay seek
to exclude relevant evidence or to stay proceedings.
In summarising the difficulties faced by prosecuting agencies, the initial

consultation paper concluded:

“The current system does not allow for swifter alternatives to prosecution
which can deal with wrongdoing effectively, proportionately and with a
greater degree of certainty. We need to look afresh at prosecutorial and other
enforcement options for dealing with offending by commercial
organisations.”11

Alternatives to prosecution are not unknown to the criminal law. Fixed penalty
notices are the clearest example. By payment of a financial penalty, it is possible
to discharge the relevant criminal liability. Initially fixed penalty notices were
introduced in respect of minor motoring offences. More recently, Penalty Notices
for Disorder (PNDs) have been introduced to cover anti-social behaviour.12 The
stated aim of such notices is to offer a quick and effective alternative for dealing
with low level anti-social or nuisance offending.13 Similar concepts exist in respect
of unpaid taxes, which can be settled by negotiationwith HMRCor pursued through
the tax tribunal without recourse to criminal investigation and prosecution.
The rationale, then, in creating a novel prosecutorial tool is to provide a more

efficient and effective means of combating economic crime. Introduction of the
alternatives is clearly not supposed to be a gold standard for prosecution but a
compromise, allowing for effective punishment and regulation within a reasonable
timeframe where, in their absence, there might be none.
It may be argued that DPAs are unfair in that they allow corporate defendants

to avoid prosecution in exchange for payment—that there are different rules for
different types of defendants. However, companies are by their nature very different
from natural persons and it is only to be expected that different considerations
arise. The company itself has no mind and no morals—those are provided by
individuals who control it. The individuals can change while the company itself
stays the same. So when considering, for example, the public interest in pursuing
a prosecution, it would be wrong to ignore the fundamental circumstances of
whether the defendant is an individual or a company.
While they are a novel device, the concept of a DPA and the pragmatic approach

to combating economic crime is not such a radical step as it may at first seem.
Such a tool may, in time, not only encourage cooperation by defendant companies,
but may be used to encourage and enforce changes in corporate culture.

Procedure
Underpinning the whole DPA procedure is the concept of voluntary cooperation
between the offending company and the prosecutor. In return for avoiding the cost

11Ministry of Justice,Consultation on a new enforcement tool to deal with economic crime committed by commercial
organisations: Deferred prosecution agreements, CP9/2012, para.43.

12 Criminal Justice and Police Act 2001 ss.1–11.
13Ministry of Justice Guidance, Penalty Notices for Disorder (PNDs), 2013.
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and reputational damage of a criminal prosecution, the company volunteers to
comply with a range of conditions deemed appropriate to penalise the offending
behaviour. Schedule 17 to the Act sets out the procedure for entering into a DPA.
Part 2 of the Schedule sets out the offences in relation to which a DPA may be
entered into. Inchoate offences are included.
In addition, the use of DPA’s will be governed by a Code for prosecutors (The

DPACode), giving guidance on the principles to be applied in determining whether
a DPA is appropriate, and on the disclosure of information in the course of
negotiations. A Draft Code was issued by the Director of the SFO and the Director
of Public Prosecutions (The Directors) in June 2013 with responses invited by the
end of September. The Directors’ Response to this consultation was published
alongside the final Code in February 2014.14 A prosecutor is required to take account
of the Code in exercising functions under the Schedule and it appears some
decisions taken by the prosecutor might be amenable to judicial review.
The procedure can be divided into three broad stages: negotiation;; approval;;

and enforcement.

Negotiation
A DPA may be agreed between “P” (a person), defined by para.4 as “a body
corporate, a partnership, or an unincorporated association, but…not..an individual”
and a prosecutor (currently the DPP or the Director of the Serious Fraud Office
(DSFO)). The agreement may be entered into in the name of the partnership or
unincorporated association and not in the name of the partners or members. The
money payable under the agreement must be paid from the funds of the partnership
or unincorporated association. The Government’s Response to the Consultation
indicated that the DPP or the DSFO should give personal approval to a DPA, and
this is reflected in para.3.
There is no compulsion on a defendant to accept a DPA, nor on the prosecutor

to offer one. If a DPA is entered into, the defendant agrees to comply with the
requirements imposed and the prosecutor agrees that, upon approval of the
agreement by the court, proceedings against the defendant will be suspended. Only
if the requirements of the agreement are breached can the suspension be lifted. If
there is no breach, then once the DPA has run its course the prosecutor must
discontinue the proceedings and fresh criminal proceedings cannot be instituted
against the defendant for the alleged offence.
A DPA must contain a statement of facts relating to the alleged offence, which

may include admissions made by the defendant. The Act does not specify that the
facts must constitute an admission. To the contrary, the phrase “whichmay include
admissions made by [the defendant]” suggests that such admissions are not a
necessary element of the facts. Defendants will want to ensure that these agreed
facts do not expose them to greater liability, either civil or criminal, than strictly
necessary. The prosecutor will want to ensure that the facts fully reflect the
criminality of what has occurred. Both parties will therefore have a significant
interest in the exact form of this statement.

14Currently published on the SFOwebsite: http://www.sfo.gov.uk/about-us/our-policies-and-publications/deferred
-prosecution-agreements-code-of-practice-and-consultation-response.aspx [Accessed March 25, 2014].
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In the United States, statements commonly contained a “neither admit nor deny”
clause. This practice was commented on by Judge Rakoff in Vitesse15:

“… there is a further aspect of the proposed Consent Judgments that is more
troubling, to wit, the requested Court approval of settlements in which the
defendants resolve the serious allegations of fraud brought against them
‘without admitting or denying the allegations of the Complaint.’…
… this [practice] was strongly desired by the defendants because it meant

that their agreement to the SEC’s settlements would not have collateral
estoppel consequences for parallel private civil actions, in which the
defendants frequently faced potential monetary judgments far greater than
anything the SEC was likely to impose.”

The practice did not only benefit defendants. It made it easier for the SEC to obtain
settlements and, at a time where the SEC’s enforcement powers were limited, it
allowed access to the court’s contempt powers. However, it became clear that as
soon as the courts agreed to the settlements, the defendant would deny the factual
basis of the complaint and claim that they had entered into the settlements to avoid
litigation. In 1972, the SEC began to require that defendant who agreed to a consent
judgement without admitting or denying the complaint must agree not to publicly
deny the allegations.
Judge Rakoff summarised the position as follows:

“The result is a stew of confusion and hypocrisy unworthy of such a proud
agency as the SEC. The defendant is free to proclaim that he has never
remotely admitted the terrible wrongs alleged by the SEC;; but, by gosh, he
had better be careful not to deny them either…Only one thing is left certain:
the public will never know whether the SEC’s charges are true, at least not
in a way that they can take as established by these proceedings … The
disservice to the public inherent in such a practice is palpable.”

Although the Act does not require an admission it does, as we shall see, require
judicial approval of the terms of the agreement. The position in the DPA Code is
that a formal admission of guilt by the company will not be required by the
prosecution, although it will need to admit “the contents and meaning of key
documents referred to within the statement”. Whether any judge is prepared to
agree to terms in which liability is not admitted is yet to be seen. The statement
of facts which accompanies the DPA does not have to be entirely agreed. Part 12
of the Criminal Procedure Rules (CrPR) indicates that it is possible for the parties
to specify which facts are not agreed—provided that this is immaterial to the
making of a DPA. It is incumbent on the parties to explain why any disagreement
is immaterial.
In addition to a statement of facts, the Agreement will contain an expiry date

(the date on which the agreement ceases to have effect) and the requirements
imposed on the defendant. Schedule 17 provides a non-exhaustive list of the
requirements that may be imposed16 including payment of a fine or compensation,
payments to third parties including charities, and disgorgement of profits. In

15 SEC v Vitesse Semiconductor Corp 10 Civ 9239 (JSR).
16 Crime and Courts Act 2013 Sch.17 para.5(3).
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addition to these financial elements, the person may be required to implement a
compliance programme (permitting amonitor) and to cooperate in any investigation
related to the alleged offence. In relation to the fine, the Act provides that it must
be “broadly comparable” to the fine that a court would have imposed following a
guilty plea. Compliancewith the provision therefore requires that the likely sentence
is predictable. The consultation on the sentencing guidelines for Fraud, Bribery
and Corruption ended on October 4, 201317 and these guidelines, when in force,
will no doubt be required to establish what level of penalty is appropriate.
The Government response to the consultation on DPAs considered that the

discount in the financial penalty was not the only incentive for an organisation to
enter into the agreement. The most significant incentive and benefit was thought
to be the avoidance of prosecution and potential criminal conviction. Accordingly
it was proposed that the discount should not exceed the one-third available for a
guilty plea.18 It is relevant in this context to consider that the Public Contracts
Regulations 200619 state that any company convicted of corruption or fraud must
be excluded from participating in public contracts. For companies who rely on
this sort of work, a conviction has the potential to devastate the economic viability
of the company. On the face of it, entering into a DPA would be a sensible way
to avoid such an outcome. However, the regulations also specify that a company
may be excluded where it has committed grave misconduct. Companies must be
alive to this possibility where the proposed admissions contained in the statement
of facts could constitute such misconduct.

Approval
Before the terms of a DPA are agreed, the prosecutor must apply to the Crown
Court for a declaration that the entering into the DPA is “likely to be” in the
interests of justice, and that the proposed terms are fair, reasonable and
proportionate.20 The court is required by the Act to give reasons for the decision
on whether or not to make such a declaration. These reasons, and the hearing of
the application itself, are private.
Once the terms are agreed, the prosecutor must make a second application to

the court for a declaration that the DPA is in the interests of justice and that the
terms are fair, reasonable and proportionate. This application is only permitted if
the court has made a declaration at the preliminary stage. Once the court has made
the final declaration, the DPA comes into force. This final hearing is also held in
private, but if the application is granted the declaration, and the reasons for it, must
be given in open court.

17 See https://consult.justice.gov.uk/sentencing-council/fraud-bribery-money-laundering-offences-guideline
[Accessed March 25, 2014].

18 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations, para.104.

19The Public Contracts Regulation 2006: SI 2006/5. Regulation 23(4)(d) and (e) state that “A contracting authority
may treat an economic operator as ineligible or decide not to select an economic operator in accordance with these
Regulations on one or more of the following grounds, namely that the economic operator … (d) has been convicted
of a criminal offence relating to the conduct of his business or profession;; (e) has committed an act of grave misconduct
in the course of his business or profession.”

20 Crime and Courts Act 2013 Sch.17 para.7
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Enforcement
While the DPA is in force, if the prosecutor believes that any requirement has not
been complied with, the prosecutor can apply to the Crown Court for a decision
on whether the company has failed to comply. The standard of proof is the balance
of probabilities. If the court finds that there has been a breach of a requirement, it
may either invite the prosecutor and company to agree proposals to remedy the
breach, or it may terminate the DPA, thus allowing the prosecution to begin.

Disclosure during the DPA process
The response to the consultation document concluded that, although the CPIA
regime would not apply to DPA negotiations, the common law principles of
disclosure would apply. 21 So much was confirmed by the Directors’ Response.
This mirrors the guidance in the Attorney General’s Guidelines on Plea Discussions
in cases of Serious or Complex Fraud.22 The DPA Code provides some further
guidance as to the approach to be taken. It requires that prosecutors provide a
statement of their duty of disclosure as provided for by the code in the Terms and
Conditions letter provided to the company at the outset.23 The central principle is
that disclosure must be what “justice and fairness” requires in the particular
circumstances of any case.
The DPA Code requires that the company should have sufficient information

to “play an informed part in the negotiations”.24 Furthermore the negotiations must
be “fair”. Particular emphasis is placed on ensuring that the prosecutor does not
overplay their hand. The company must not be misled as to the strength of the
prosecution case. This answers the concern voiced by some respondents25 to the
Draft Code that companies might be wrongly induced to enter into a DPA to avoid
reputational risks of long criminal investigations. According to the DPA Code,
material which “might” undermine the factual basis of conclusions drawn by the
company from material disclosed by it ought to be disclosed.26 Furthermore, the
duty of the prosecutor to pursue reasonable lines of enquiry is not affected by the
introduction of DPAs.
Interestingly the DPA Code makes clear that the prosecutor’s duty of disclosure

is a continuing one, and that material which emerges after the agreement of the
DPA has been concluded which would satisfy the test for disclosure before
agreement must be disclosed.27 It remains to be seen what effect disclosure of
material after the agreement might have, since it is not possible for the company
to apply unilaterally for a variation of the terms of the DPA and the circumstances
in which variationmay be ordered are, in any event, tightly controlled by para.10(1)
of Sch.17, which says that the prosecutor and companymay agree to vary the terms
of the DPA if invited to do so by the court following a failure by the company to
comply with a term, or where such variation is necessary to avoid a failure by the

21 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations, para.14.

22Attorney General’s Guidelines on Plea Discussions in cases of Serious or Complex Fraud, p.5.
23 DPA Code, para.3.8.
24 DPA Code, para.5.2.
25 Directors’ response to the public consultation, p.4.
26 DPA Code, para.5.2.
27 DPA Code, para.5.8.
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company to comply with the terms. Where such a variation is agreed between the
parties, the prosecutor must apply to the court for approval. It follows that those
acting for companies will need to be alive to disclosure issues during the negotiation
period in order to ensure that the agreement is as favourable to the company as
possible.
After the DPA is approved, the CPIA regime will apply. This will be, for the

most part, of academic interest only, since the prosecution will immediately be
suspended.

The effect of admissions on subsequent criminal proceedings
One serious concern a company may have when entering into negotiations is the
implication if the terms of the DPA are not agreed, either by the prosecutor or the
court. A company will be wary of making admissions or disclosing incriminating
material in the course of discussions if that material can then be used against it.
Where a DPA has not been concluded, the Government proposal was that

documents created by the company in the course of DPA discussions should be
treated as documents obtained under compulsion and should not be admissible in
criminal proceedings.28 However, the Government proposed that a prosecutor
should be permitted to rely on evidence obtained from enquiries which were
pursued as a result of things said in the course of negotiations. Where a DPA has
been concluded, the Government proposed that the material provided should be
usable in subsequent criminal proceedings against individual and the company.
Admissions should be used against the company as conclusive evidence of the
fact admitted. Conversely against an individual, their use would be regulated by
the law relating to hearsay evidence.
These proposals were effected by para.13 of Sch.17 to the Act. Paragraph 4.1

of the DPACodemakes clear that prosecutors must in the first instance have regard
to that paragraph when considering the subsequent use of material obtained. The
Code expressly acknowledges the tension between encouraging the parties to
negotiate freely and the risk that the company may knowingly seek to induce the
prosecutor to enter into the DPA on an incomplete or inaccurate (or, worse still,
a misleading) basis.
By virtue of para.13, there are two circumstances in which material obtained

by the prosecutor during the procedure may subsequently be used.
Where criminal proceedings are brought against the company following a

concluded DPA, the statement of facts is to be treated as a formal admission in
the same way as admissions made pursuant to s.10 of the CJA 1967. Such
admissions are conclusive evidence of the fact stated. This may seem very unfair
to the defendant company. It is plain that DPAs may be entered into as a matter
of commercial expediency and negotiations may require give and take by both
parties, such that the final statement of facts represents a compromise between the
prosecution and the defendant. It is submitted that it would have been preferable
to treat the statement of facts as the equivalent of a confession, thus allowing a
defendant company to explain, if necessary, why the admission was not true. The

28Ministry of Justice,Consultation on a new enforcement tool to deal with economic crime committed by commercial
organisations: Deferred prosecution agreements, CP9/2012 para.149.
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potential harshness of such a position may be mitigated by s.10(4) of the CJA
1967. This provides for an admission to be withdrawn “with the leave of the Court”.
Where real unfairness to the defendant company could be shown to result from
treating the statement as such an admission, the court could use this power to
permit the company to retract it. Further use within the proceedings would also
be subject to the court’s overriding power under s.78 of the Police and Criminal
Evidence Act 1984.
Where criminal proceedings are brought following negotiations, but where the

DPA is not concluded, the use of material defined by para.13(6), namely material
showing that the defendant entered into negotiations, including any drafts of the
DPA, or material created solely for the purpose of preparing the DPA or statement
of facts, is circumscribed. By virtue of para.13(4), this material may only be used
in evidence against “P” in a prosecution “for an offence consisting of providing
inaccurate or misleading information”. This appears to refer to prosecution for an
offence such as attempting to pervert the course of justice. However, the material
may also be used on a prosecution for “some other offence where, in giving
evidence, P makes a statement inconsistent with the material”. This apparently
permits the use of the material in a prosecution for the offence or offences which
were the subject of the DPA negotiations. However the effect of the statutory
language appears to be that the material may only be deployed in cross-examination
rather than as part of the prosecution’s case and thus if the company chose not to
give evidence in that case (or did not deviate from the contents of the DPA
statement) the use of the material would be prohibited. Even this use of the material
by the prosecution would, presumably, be subject to the court’s discretion under
s.78 of the Police and Criminal Evidence Act 1984.
The use of other material, for example pre-existing material provided to the

prosecution by the defendant company, is not prohibited by the Act and is
admissible subject to the normal rules of evidence.
This restriction on material created for the purpose of preparing the DPA will

affect the way in which companies are advised to provide information by their
lawyers. Great care will be needed in the drafting and agreeing the content of the
statement of facts. It will be necessary for companies which are considering entering
a DPA to have agreed a considerable amount of the detail and the potential terms
of the DPA prior committing anything to writing since if the negotiations
breakdown at a late stage, the prosecution may be left in possession of material
which would be very damaging in a subsequent criminal trial. Furthermore, rather
than providing source material, it may be preferable for a company to provide
written summaries of facts to which it would admit. From the prosecution point
of view, it would be important to ensure that any admissions or disclosure provided
by a self-reporting company was in a form that could be used in a subsequent
prosecution, or sufficiently detailed to allow the investigation to obtain the source
material.
A further complication which underlies this area is the fact that, through no fault

of either prosecution or company, the final form of the DPA may not be approved
by the judge. The scenario is likely to occur comparatively rarely, since the court
will have declared that the DPA is “likely to be” in the interests of justice and that
the proposed terms of the DPA are “fair reasonable and proportionate” under para.7
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at a preliminary hearing and thus well in advance of any documents being finalised.
However, the factual scenario may have altered between the preliminary hearing
or the parties may have altered their positions such that between the preliminary
and approval hearing the court’s attitude may have changed. It may decide that,
in fact, it is not in the public interest (the test under para.8). If the DPA is not
approved at that stage, would the prosecutor be able to revisit the decision as to
the question of whether a prosecution was in the public interest? If they were, the
result would be to leave the defendant company very exposed, since the DPA
negotiations will have forced it to show a good deal of its hand.
Some concerns were voiced in respect of the Draft Code about the use that may

be made of material generated by the DPA negotiations in any future criminal
investigation (and the attendant disclosure process) where required by law. The
answer given by the Directors’ Response was to emphasise that the variation to
different terms regarding the material may be agreed “in exceptional
circumstances”.29 The Draft Code was slightly amended to “counsel that variations
should be fact specific and be made on a case by case basis”.

Code of Practice on DPAs
The DPA Code establishes a two stage test in determining whether a DPA is
appropriate—an evidential stage and a public interest stage.
The evidential stage is met where the Code for Crown Prosecutors’ full code

test30 is satisfied, or where there is at least a reasonable suspicion that the company
has committed the offence and there are reasonable grounds for believing that a
continued investigation would provide further admissible evidence within a
reasonable (to be judged by reference to all the facts and circumstances of the case
including its size, complexity and type) period of time, so that all the evidence
together would be capable of satisfying the full code test. The DPA Code makes
plain that the evidential stage tests are to be applied sequentially. The alternative
evidential test is broadly comparable to the “threshold test” applied by the CPS.
If the same considerations are applied, the evidence expected from the continued
investigation must be identifiable and not merely speculative.
Some of the respondents to the Draft Code objected to the alternative evidential

test on the basis that the standard was too low and that this was unacceptable in
the context of a criminal sanction. The objection was, for the most part, not accepted
by the Directors’ Response on the obvious ground that to require satisfaction of
the “full code” test would significantly hamper the use of DPAs as a tool.31

However, the Code in its final form requires the “reasonable suspicion” to be based
on some admissible evidence. The Directors’ Response suggests that source
documents such as emails that underlie a report will be sufficient to fulfil this
criterion provided such documents are on their face admissible and there is no
reason to doubt their forensic integrity.32 A host of issues are created by the
expression “some admissible evidence”. For example: what constitutes “some”

29 Directors’ Response, paras 225–228
30 DPA Code, para.1.2
31 Directors’ Response, paras 1–5.
32 Directors’ Response, para.8.
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evidence? Furthermore, whether that evidence is admissible, and at what stage, or
after what forensic procedure, may depend on a wide range of factors.
In practice these issues may well be resolved by that fact that it is likely that the

DPAwill be negotiated between a prosecutor and a company that has self-referred,
with co-operation as an essential element of the negotiations.
As the Directors’ Response implicitly recognises, it is debatable whether the

application of the first limb of the evidential stage test is consistent with the
principles underlying the introduction of DPAs. They are intended to reduce the
difficulties associated with investigating commercial crime. Where the evidential
test is in essence the same as for prosecution, it is difficult to see how the use of
DPAs will increase the number of crimes detected and resolved. The question is
partially answered by the second, public interest, stage of the DPA Code test. This
stage is satisfied where the public interest would be properly served by the
prosecutor not prosecuting but instead entering into a DPA. This will be judged
by reference to the DPA Code at para.2.8 and following. In addition to the
non-exhaustive range of factors, prosecutors are specifically enjoined to have
regard to the UK’s commitment to abide by the OECDConvention on “Combatting
Bribery of Foreign Public Officials in International Business Transactions”33 and
in particular the fact that investigation and prosecution of offences of bribery of
this type should not be affected by the potential impact on relations with another
state or the indemnity of the natural or legal persons involved.
The public interest test appears to have the effect that, where it is not in the

public interest to prosecute, it may still be in the public interest to enter into a
DPA. Therefore, any additional offences dealt with by DPAs would, under this
guidance, be offences which it was not in the public interest to prosecute rather
than offences which were too difficult to investigate in the course of an ordinary
prosecution.
For the defendant company, a strict interpretation of this test would mean that

it would be foolish to enter into a DPA. The reason is that the prosecutor would
have already decided that it was not in the public interest to prosecute the case. If
the invitation to enter into a DPA was refused, a consistent application of the tests
would mean that the company would not be prosecuted either. This cannot be what
is intended. The alternative, of course, is that the availability of the DPA impacts
on the public interest test itself: the agreement or otherwise of a company to enter
into negotiations and, where the full code test is not met, the saving to the public
purse of not having to conduct a full investigation, may be factors that are weighed
in the balance such that cases which would have met the public interest test for
prosecution before the introduction of DPAs now only meet the test for entering
into a DPA.
Another interesting feature of the DPACode is that it proposes that the evidential

tests be reviewed in the course of negotiations.34 Companies will therefore need
to be very careful to assess whether the evidential test is likely to be met in the

33 DPA Code, para.2.7.
34 See, for example, DPA Code 1.2, which states that the test is to be applied before entering into a DPA, rather

than before entering into negotiations;; DPA Code 1.6, which states that “In cases where neither limb of the evidential
test can be met by the conclusion of any DPA negotiations…”, suggesting that the evidential test must be considered
at the conclusion of negotiations rather than at the start;; and DPA Code 2.1, which states that an invitation to enter
into discussions is not an assurance that a DPA will be offered.
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absence of cooperation. It may be that, where initially a case does not meet the
evidential test, information provided voluntarily by the company in the course of
negotiations will feed back into it such that, on reconsideration of this stage, the
evidential test is met. Again, this does not seem to fit easily with the purpose of
the DPA regime. Rather than encouraging self-reporting, it encourages companies
to take great care before assisting the prosecuting authority with the evidential
stage of the test. This is particularly so as the Code requires that the prosecutor
does not mislead the company as to the strength of the prosecution case. Where
the evidential test is not met, and is unlikely to be met, it would be inappropriate
for a prosecutor to suggest that a strong case exists. In those circumstances, it is
unlikely that a company would be advised to cooperate unless they were very
confident that the application of the public interest test would be in their favour.
Conversely, where the public interest initially favours prosecution, it may be

that full and frank compliance with the DPA process tilts the balance back towards
a negotiated outcome. A company may feel that by weakening its case at the
evidential stage, it may strengthen it at the public interest stage. Specific factors
weighing against prosecution include a genuinely proactive approach adopted by
the corporate management team, including self-reporting and remedial actions. In
considering the weight to be attached to self-reporting, the prosecutor will consider
the totality of the information provided and the stage at which the company
self-reports. Again, there is a potential feedback effect on this test—by refusing
to enter into a DPA, a company may alter the public interest considerations such
that it becomes in the public interest to prosecute, where previously it was not.
It is important to note that where neither limb of the evidential stage can be met

by the conclusion of any DPA negotiations and it is not considered appropriate to
continue the criminal investigation (presumably on the grounds that it could not
be concluded within a reasonable time), consideration should be given to whether
it is appropriate to deploy the Attorney General’s powers to seek a Civil Recovery
Order under the Proceeds of Crime Act 2002. Consideration of this issue is beyond
the scope of this article, but those advising companies on DPAs would be well
advised to keep this in mind.35

Judicial oversight
Judicial oversight and approval of DPAs is at the very heart of the DPA scheme.
As set out above, the entry into a DPA requires reasoned judicial approval at two
stages. This is not merely a review to see that the procedure has been properly
followed and the guidelines applied. Both the wording of the statute and the
discussion in the consultation papers show that this is a separate exercise of
judgement.
The rationale for this step is one of the key themes of the consultation. The

Government’s Response to the Consultation states

“it is important to be clear that the proposed role of the judge in the DPA
process is to provide independent scrutiny of the process in order to instil
certainty and public confidence and ensure the proposed terms suitably address

35 For an overview on this topic, see for exampleMillington and Sutherland Williams on the Proceeds of Crime,
4th edn (Oxford: Oxford University Press, 2013), Ch.14.
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the alleged wrongdoing. We intend to build this judicial scrutiny into the
entirety of the DPA process.”

Judicial involvement in the process is probably the most novel aspect of the
legislation. It heralds an unprecedented, and possibly unwelcome, involvement of
the judiciary in approving executive action. The role of the judiciary in influencing
prosecutorial decisions in this country has hitherto been very clearly delineated.
In the Crown Court, a judge may stay proceedings for abuse, but has no other
power to prevent or compel the prosecution of an individual. A judge may
profoundly disagree with the exercise of the prosecutorial discretion, but their
power is restricted to ordering that prosecuting counsel take instructions at the
highest possible level of the relevant prosecuting agency. An examination of the
relevant case law demonstrates formidable obstacles to succeeding in a judicial
review of a decision to prosecute, and lesser, but nonetheless significant, obstacles
so far as a decision not to prosecute is concerned. In either case the judiciary affords
great deference to the prosecutor, providing always that the correct test and legal
principle has been applied by the prosecuting decision maker. The courts are aware
that the prosecutor may have access to information which it does not, and to a
greater overview of the case as a whole in reaching the decision on prosecution.
While it may, on occasion, be possible to discern from judicial comment in the
decision the view of the judge, the court does not, where the decision is quashed,
purport to do more than require the decision to be retaken.
The involvement of the judiciary in the DPA process marks a sea change in the

way in which offences of this type will be handled by the courts, since it is
necessary for a judge to enter the arena. This entry is to a limited, but highly
significant, extent. For the first time, the judge’s view on the question of the
interests of justice in relation to the outcome will be decisive rather than simply
of influence.
A further departure from the ordinary course of criminal litigation is that the

prosecutor will, for the first time, be given a decisive role in determining the level
of penalty. The judge’s usual function of determining the appropriate penalty in
a given case will be significantly influenced by the parties’ agreement in respect
of what that penalty should be.
There are two areas of discussion: the tests to be applied and the susceptibility

of the decisions to review.

Tests
Once the parties have reached an agreement as to whether a DPAmay, in principle,
be an acceptable resolution of the case, and have proposed draft terms, it will be
necessary to obtain judicial sanction before proceeding further. The parties will
need to appear in the Crown Court and the prosecutor is required to apply to the
judge for a declaration that the principle of entering into the DPAwith the company
is “likely to be in the interests of justice” and that the proposed terms of the DPA
are “fair, reasonable and proportionate”.
So far as the question of whether a DPA is “likely to be in the interests of

justice”, the test is broadly textured, and no criteria are provided for the court to
consider when making the decision. Some respondents to the Consultation Paper
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produced by the Government thought that this test was too vague and suggested
that more guidance should be provided. The Government declined to do so,
observing that the question of where the “interests of justice” lay was a broad
concept test familiar to the courts.36 While courts are indeed familiar with the test
in other contexts, the decision so far as a DPA is concerned may not be as easy to
apply as the Government believes. The response to the Consultation Paper was
clear that the judge should not act as a “rubber stamp” in relation to this issue.37 It
follows that a judge may need to know a great deal about the case before he can
form any proper judgment about whether a DPA is an appropriate disposal. It goes
without saying that any judge called upon to make this decision will need to have
a good deal of heavy fraud experience both in practice and on the bench. They
will need to understand a good deal about the company’s background and the
circumstances in which the offending came to light. They will also need to have
a good idea from the prosecutor not only about what investigatory steps might be
taken (or what further steps might be taken), but also how easy the prosecutor’s
tools (production orders, search warrants, compulsory questioning, s.2 of the CJA
1987) might be to use in the particular circumstances of the case. They will need
to know what difficulties there might be obtaining admissible evidence of the
offending behaviour, how easy or hard it might be to locate and take statements
from witnesses. Finally, they will also need to have a clear view of how long the
investigation and prosecution may take. Although the threshold “likely to be” is
not very high, it certainly suggests that the judge will need to be confident that he
has a good grasp of all the issues (many of which a judge would never normally
have to consider) before making the declaration under para.7. Paragraph 7(3)
permits a prosecutor to make repeated applications to the court for the necessary
declaration.
Another unusual aspect of the procedure is that it will not be adversarial in any

way. By the stage of the preliminary hearing, the defence and the prosecution will
be in agreement that the matter should be resolved by a DPA. This may present a
judge who is sceptical as to whether the case ought properly to be resolved with
more problems, since the traditional adversarial nature of litigation and advocacy
in this jurisdiction enables judges to test the propositions advanced and to have
the contrary argument presented. Although the statute is silent on the matter as to
whether both parties will address the court, Pt 12 of the Criminal Procedure Rules
2013 requires that both defence and prosecution must be present in court when
the decision is made.
The question of whether the terms of the DPA are “fair just and reasonable” is

more easily answered. Assuming the judge agrees in principle that a DPA should
be entered into, what should be included within the terms of an order or agreement
is the everyday stuff of both civil and criminal courts. Part 12 of the CrPR requires
the prosecution to provide the court with detail in relation to this. Although it is
almost inevitable that the parties will have agreed the terms in principle, neither
the Consultation Paper nor the DPA Code give much consideration the question
as to what should happen if, for example, the parties disagreed over whether a

36 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations,, paras 81–84.

37 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations, para.75.
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monitor was necessary (or who the monitor should be). Some of those who
responded to the Draft Code suggested that greater clarity as this was required.
The Directors’ Response was that it should not be assumed that a monitor will
always be required, and that factors such as those that would be used by a US
prosecutor would in any event be taken into consideration by the CPS and the
SFO. The Directors’ Response also pointed to the fact that a judge may veto any
part of a DPA with which they disagree.38

Assuming that nothing (or little) has changed between the preliminary hearing
and the final hearing, it is unlikely that the court which decided a DPA was “likely
to be” in the interests of justice would decide that in fact it was not. However, as
before, the court will need to have a clear view of the alternatives and avoid being,
or being thought to be, a rubber stamp. This is particularly important in view of
the fact that both hearings are likely to be in private (although the court has a power
to sit in public on the final hearing) without interested parties being permitted to
be present, albeit that the decision and the reasons must be given in public

Review
It is to be noted that there is no express mechanism within the statute for any
challenge or appeal against the Crown Court’s decision under the Act. Accordingly,
it appears that the only apparent route of challenge to decisions in respect of DPAs
is a collateral one, by way of judicial review. The Government response to the
consultation makes plain that the approval or otherwise of a DPA is not intended
to be amenable to judicial review. The response asserts that the matters relate to
trial on indictment and thus within s.29(3) of the Senior Courts Act 1981. However,
the legislation does not expressly achieve that aim (there is no “ouster” clause
within the statute which might be thought to be a curious omission in view of the
Government’s firm view on the matter). In fact, the legislation expressly provides
that a bill of indictment is only to be preferred following the approval of the DPA.39

It is difficult to see how a decision to approve or disapprove of the DPA can be
said to relate to a trial on indictment where no bill of indictment has been preferred.
At least four issues arise in relation to the issue of judicial review applications.
The first is what aspects of the DPA procedure may be amenable to review.

Although potentially amenable, we think a challenge to the prosecutor’s decision
not to agree to enter into a DPA would be unlikely to be the subject of a successful
challenge, absent a showing of bad faith, a serious failure by the prosecutor to
direct themselves in accordance with the Code, or some other exceptional
circumstances. The whole philosophy underpinning the DPA Code is that entry
into a DPA is voluntary. The Administrative Court would need to be persuaded
that the prosecutor, faced with a potential admission of serious corporate
misconduct, had acted irrationally or unlawfully in declining to enter into a DPA
with a corporate offender.
The court’s decisions under paras 7 and 8 might in theory be decisions which

could be challenged by either the defendant or the prosecution. In view of the fact
that repeated applications under para.7 are possible, and that a DPA would only

38 Directors’ Response, para.155 et seq.
39 Administration of Justice (Miscellaneous Provisions) Act 1933 s.2(2)(ba).
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be possible with defence cooperation, it seems unlikely that any party to the
proceedings would seek to challenge the decision. However, it is not impossible
that despite several applications, a judge continued to refuse to declare that a DPA
was “likely to be” in the interests of justice. Bean J.’s sentencing remarks in the
BAE case should act as a salutary reminder to all practitioners that it cannot be
assumed that judges will always acquiesce in arrangements between prosecution
and defence. A refusal to declare that the DPA was in the interests of justice under
para.8 may be more likely to be challenged by the parties (particularly by the
defence in view of the fact that they may have surrendered important documents
and made damaging admissions to the prosecution by the stage of the para.8
procedure, and would therefore have considerable incentive to avoid being left
exposed).
It is not only the prosecutor and the defendant company that are affected by the

decision to enter into a DPA—third parties may have a real interest in the outcome.
However, such third parties have no right to attend the hearings, nor to have any
input into the decision making process. The Crown Court, in deciding whether the
matter is in the public interest or the terms are fair, reasonable and proportionate,
must plainly take into account the interests of affected parties, but it seems will
have no assistance from those parties as to their views or concerns. Furthermore,
the third parties would not be able to challenge this decision because, on the
Government’s view and on the current legislation, the decision would only be
made public once it was final. In high profile cases such as the BAE case, pressure
groups such as the Campaign Against The Arms Trade, Corner House, or other
groups concerned with business ethics may seek to argue that the decision to
proceed by way of a DPA was not in the interests of justice (or that the terms of
the DPA—because they were not stringent enough—were not reasonable or
proportionate). Alternatively the pressure group may seek judicial review of the
Prosecutor’s decision not to prosecute, once the fact of the DPA becomes public.
Interestingly in this regard, some of those who responded to the Draft Code
suggested that the prosecutor ought to disclose the factors taken into account in
concluding that a DPA would be appropriate. Since judicial review in respect of
decisions not to prosecute is somewhat more readily available than that of decision
to prosecute, the pressure group may be better advised to choose this avenue of
challenge. As Lord Bingham C.J. explained inManning40:

“In most cases the decision will turn not on an analysis of the relevant legal
principles but on the exercise of an informed judgment of how a case against
a particular defendant, if brought, would be likely to fare in the context of a
criminal trial before (in a serious case such as this) a jury. This exercise of
judgment involves an assessment of the strength, by the end of the trial, of
the evidence against the defendant and of the likely defences. It will often be
impossible to stigmatise a judgment on such matters as wrong even if one
disagrees with it. So the courts will not easily find that a decision not to
prosecute is bad in law, on which basis alone the court is entitled to interfere.
At the same time, the standard of review should not be set too high, since
judicial review is the only means by which the citizen can seek redress against

40R. v Director of Public Prosecutions Ex p. Manning [2001] 1 Q.B. 330.
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a decision not to prosecute and if the tests were too exacting an effective
remedy would be denied”

This leads to the second issue. Assuming that the Administrative Court were
persuaded that it had jurisdiction to hear any challenge by way of judicial review,
what threshold would the challenge need to pass? Plainly this would depend on
what aspect of the decision was the subject of the challenge. We would submit
that challenges to the declaration that the DPA was either likely to be, or was in
the interests of justice under paras 7 and 8 would be more difficult that those to
the issue of the terms of the DPA itself. Equally we would suggest that challenges
by third parties to DPAs may face a very high threshold in view of the fact that
the matter had been carefully considered in the round both by a prosecutor and by
a judge of the Crown Court.
Thirdly, what would be the consequence of any decision to quash the declaration

that the DPA was not (or was) in the interests of justice? The consequence of a
decision that the DPA was in the interests of justice would be comparatively
straightforward—it would seem practically inevitable that the Crown Court judge
would proceed to make the declaration. However, the consequence of a successful
challenge by a third party such a CAAT or Corner House is far less certain.
Assuming that Administrative Court quashed the declaration under para.8, would
prosecution be bound to follow? In the face of an acceptance of serious corporate
criminality by the relevant company, would a subsequent decision not to prosecute
by the relevant prosecuting agency in the wake of an Administrative Court decision
quashing the para.8 declaration be itself irrational? Those acting for companies
who are engaged in controversial areas of business would be wise to be aware of
the possibility of such a challenge and to plan accordingly.
Finally, the question arises as to who would act as the respondent to any judicial

review brought by either of the parties against the Crown Court, in view of the
fact that the parties would be in agreement as to principle and (more than likely)
terms. A challenge by a third party such as CAAT would presumably be met by
prosecutor and company both acting as interested party. However, if the parties
agreed as to the principle, and as to the terms of any DPA, who would represent
the contrary position in the Administrative Court where the parties (or a party)
sought judicial review of the Crown Court’s decision? In the absence of
appointment of special counsel, the adversarial nature of the judicial review hearing
will be lost and the reviewing court will be required to take a more investigative
role.
In our view, the better approach would have been to allow the prosecutor to

make the decision as to whether or not to enter into a DPA. The Crown Court
would be the forum for announcing that decision and the reasons for it. The public
interest would then be protected by the usual remedy of judicial review, with any
member of the public who was affected by the decision having standing, rather
than by the Crown Court irrevocably endorsing the executive action prior to any
challenge.
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Breach and amendment
DPAs are intended to represent an attempt by a company to rectify serious past
failures in corporate governance. It is therefore expected that the company will
abide by the terms of the DPA. The Government’s Response to Consultation
expressed the hope that there would not be many instances where an organisation
would not be able to uphold its obligations.41 Consequently the power to amend
the DPA is restricted to circumstances in which there has been a breach, or where
one is anticipated. Any variation is subject to court approval.
The DPACode requires the prosecutor who believes that there has been a breach

to communicate with the defence and request rectification in the first instance. It
will be for the prosecutor to decide whether the matter should be returned to court.
By virtue of para.9, the decision as to whether there has in fact been a breach is
reserved to the court. The court’s decision is to be made on the balance of
probabilities. If a breach is found, the court may invite the prosecutor and the
defence to agree proposals to remedy the breach. The proposals must themselves
be the subject of a declaration that they are in the interests of justice and that the
revised terms are fair, reasonable and proportionate. If the parties cannot agree the
variation, or if the court decides to do so, it may terminate the DPA.
This raises interesting questions. First, what happens if the DPA is terminated?

Does prosecution inevitably follow, and if so for what offences? At what stage in
the currency of a DPA might it begin to be unfair to commence a prosecution
where a breach was found?What test will the court use to decide whether it would
be right to terminate the DPA? The Government’s Response to consultation thought
that the court should take into account the extent of pre-breach compliance in
sentencing if the company were subsequently to be convicted of an offence,42 but
this may not be a straightforward exercise. This is not least because it may well
be desirable (or inevitable) for future criminal proceedings to be presided over by
a different judge from the judge who determined the breach and supervised the
initial DPA.
The court’s decision to terminate the DPA is not subject to any appeal. In those

circumstances, it must be open to a defendant company to seek judicial review if
it felt aggrieved by the decision. The question inevitably arises as to whether a
pressure group or aggrieved individual who felt that the wrong decision had been
made not to terminate the DPA could also seek judicial review in these
circumstances.

Subsequent prosecution
Where the prosecutor finds, after the expiry of the DPA, that the information was
incomplete, inaccurate or misleading and that the company knew or ought to have
known this was the case, the prohibition on subsequently commencing fresh
proceedings under para.11(2) of Sch.17 has no effect. The statutory language is
interesting and raises a number of questions as to how high the bar is set for a
prosecutor to commence fresh proceedings. Theoretically, the section provides

41 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations,, para.128.

42 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations,, para.145.
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the prosecutor with a wide ranging power to do so. No guidance as to where or
when such a step might be appropriate is found within the DPACode. Furthermore,
and unlike other aspects of the DPA procedure, it is not subject to the control of
the court. It must be presumed that a company which is subsequently prosecuted
in consequence of such a finding by the prosecutor, and alleges that the prosecution
is unfair, would need to rely on the protection of an application to stay proceedings
as an abuse of process.
Those advising companies are faced with the obvious tension between ensuring

that the entirety of the criminal misconduct is revealed and dealt with, and exposing
the company to risk of greater punitive sanction than might have otherwise been
the case. The risk that a prosecutor may subjectively take the view that the company
was guilty of being less than candid without the need to obtain judicial approval
for such a decision, and that therefore a prosecution is necessary, should act as a
powerful force on the minds of legal advisors when considering how much to
reveal to the prosecutor. In our view, it would be most unwise to take any kind of
restrictive approach to disclosure. This must however be balanced with our earlier
caveat as to revealing material which is adverse to the company and being caught
out if the DPA negotiations fail.

Transparency
The introduction to the Government’s response to the consultation on DPAs made
it clear that they regarded public scrutiny of the process as important.43 The public
should be entitled to know what wrongdoing has taken place, and what sanctions
have been imposed. The DPA procedure is novel, and it is also likely to be
controversial. There will inevitably be a perception amongst some that either big
business is “getting away with it” or that the DPA procedure offers a way for big
business to buy their way out of trouble. Consequently a balance needs to be struck
between permitting the parties to engage with the court in as full and as frank a
manner as possible, and ensuring that there is no perception of deals being struck
in private.
The Government’s response to the consultation indicated strong support for the

initial hearing being in private,44 and this is reflected in Pt 12 of the CrPR. There
seems to be little argument against this. It is the most preliminary formal stage of
the negotiations, and little could be served by requiring further public scrutiny at
that stage. The response also indicated that while it would begin in private (to
allow final issues to be resolved) the final hearing would be held in open court
(and strong approval for such a step), and that the final agreement would be
published by the prosecutor. Any breaches of the DPA should be published, and
the approach the prosecutor adopts in relation to such a breach should also be
published. This publication would, plainly, have to be subject to necessary
protections in respect of any ongoing or future proceedings. The need for this
protection is reflected by the power to postpone publication in para.12 of Sch.17.

43 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations, para.34.

44 Government response to the Deferred Prosecution Agreements: consultation on a new enforcement tool to deal
with economic crime committed by commercial organisations, para.76.
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This welcome stance has been modified to an extent by para.8(5) and Pt 12 of
the CrPR which provides for a power for the final hearing to be in private. We
would submit that the power to hold the final hearing in private ought to be
sparingly exercised if the DPA procedure is to gain public confidence. DPAs are
not the equivalent of a criminal conviction, and the para.8 final hearing is not the
equivalent of a sentencing hearing. They are however a prosecutorial tool and a
device intended to strike at corporate misconduct which, especially in the wake
of the various corporate governance scandals that have emerged since 2008, ought
not to escape proper public scrutiny. As US Supreme Court Justice Brandeis
observed45

“publicity is justly commended as a remedy for social and industrial diseases,
sunlight is said to be the best of disinfectants;; electric light the most efficient
policeman”.

This approach is reflected in the DPA Code which invites careful consideration
of holding the hearing in public.
Once the DPA has been agreed, and the court has made the declarations under

para.8, by virtue of para.8(7) the prosecutor must publish the DPA, the court’s
para.7 declaration and its reasons (and, where it initially declined to make such a
declaration, that fact and the reasons for it), and the fact of and reasons for the
para.8 declaration.
In our view the scrutiny to which DPAs will be subject in these circumstances

is more than adequate. As with the power to hold the para.8 hearing in private, we
would suggest that the power under para.12 to postpone publication should be
employed sparingly, and that that the court should anxiously scrutinise any alleged
“substantial risk of prejudice” to the administration of justice before ordering
postponement. Public confidence in DPAs will not be enhanced where reporting
of the fact and content of such agreements is subject to lengthy delays to avoid
risks to future proceedings which never in fact materialise.

Conclusion
The DPA procedure is a procedure whose time has arrived, and it is a welcome
introduction into English law. It offers a flexible and quick solution for a responsible
company faced with evidence of potential wrongdoing, and for a prosecutor who
is or is likely to become aware of it. Given the correct environment and genuine
desire to address the problem with expedition on both sides, the procedure offers
a sword with which to cut the Gordian knot of the problems involved in prosecuting
corporate structures for significant wrongdoing. It is significantly more attractive
as an option for companies than having to enter pleas of guilty to criminal charges,
and will undoubtedly reduce the costs of conducting and defending criminal
litigation.
However, as has been observed it is not without practical and theoretical

difficulties. The most significant issue is that of judicial involvement at almost
every step of the process. For a judiciary schooled in a distaste for “entering the
arena” of the contest between the parties for fear of being seen to display apparent

45 D. Brandeis, Other People’s Money and How Bankers Use It (1914).
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bias to one side or the other, this will constitute a new departure. It will be of great
interest to the professions to see how the procedure beds down in practice. It seems
likely that the procedure will be handled by a few experienced members of the
judiciary, who will no doubt soon stamp their view on the process. However, the
very significant role of the parties in determining the penalties is a process with
which prosecutors across the Atlantic are a good deal more familiar. In the field
of ordinary criminal prosecutions, the role of the prosecution in determining
sentence has become much more pronounced in recent times with the advent of
sentencing guidelines. The traditional reticence of prosecutors to become involved
in levels of sentence has been swept away on a tide of determining levels and
categories. It remains to be seen whether there is any further shift in this area as
a consequence, and whether (particularly in financial offences), plea bargaining
between prosecution and defence may take on a more formal role in the criminal
trial process.
Whether the procedure will be popular or enjoy the confidence of pressure

groups or the public at large is also a matter of debate. It will plainly be of great
importance that the procedure is carefully used by prosecutors, and that no
impression is created either that the procedure is simply a way for companies to
buy their way out of the justice system or to brush wrongdoing under the carpet.
This will be achieved be a careful and judicious use of the Code for prosecutors,
and ensuring that successfully concluded DPAs receive publicity.
The issue of judicial review of decisions in relation to prosecutions will be of

considerable interest. Whether such applications will be entertained, and the
standard of any such review will be of interest to legal professionals and
corporations alike. The issue of third party involvement in such applications is
also a matter which will be watched closely.
For the corporate defendant eager to avoid criminal prosecution, it will be

important to engage fully with the process. However, this must be balanced against
the need to avoid admission of greater liability than necessary, and the concern
that an unsuccessful period of negotiation may leave the company very exposed
to subsequent criminal proceedings. Great care and tactical planning will need to
be employed in the negotiations, the disclosure of documents to the prosecutor,
and the drafting of the statement of facts. It would also seem to be prudent for a
company which has successful negotiated a DPA to avoid strident claims of
innocence of wrong doing in the aftermath of the conclusion. Such a step is likely
to undermine confidence in the system as a whole, and render unlikely any
possibility of being able to resolve future allegations of criminality in the same
way.
Perhaps the most interesting aspect of all in relation to the procedure is how

often it will actually be used. The undoubted philosophy of the prosecuting
authorities in the past decade has been to attempt to reduce reliance on the
cumbersome traditional prosecution. Civil recovery under the Proceeds of Crime
Act 2002 and other methods of diversion have been popular. During the
pre-consultation period, the then Director of the Serious Fraud Office accompanied
the then Solicitor General to inform the professions and the City about the potential
change in the law. It is apparent that there is an enthusiasm and an appetite for the
procedure both at the highest levels of government and of prosecutors. Whether
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this is replicated amongst corporate defendants remains to be seen. Knowledge of
the lack of appetite in the current climate for long drawn out investigations may
persuade some that the risk that wrongdoing will be sufficiently investigated to
result in criminal proceedings is one worth running. Just as it will be important
for prosecutors to be flexible in their thinking with regard to DPAs, so it will be
important for the system to show that it can have teeth in the form of the levels of
penalty at the appropriate time.
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