
Conspiracy to Defraud: A Siren to
Lure Unwary Prosecutors
Paul Jarvis
6KBWCollege Hill, Chambers of David Fisher QC and David Perry
QC

;; ;; ;; ;;

In the recent case of Evans1 the common law offence of conspiracy to defraud was
once again dusted down by the prosecution and subjected to intense scrutiny by
the court. The offence has been around for centuries.2 During that time it has
survived numerous attempts on its life, the latest coming in 2002 when the Law
Commission recommended its abolition in its Report Fraud: Report on a reference
under section 3(1)(e) of the Law Commissions Act 1965 (Law Com No.276, Cm
5560).3 Each time the offence has enjoyed a reprieve, usually at the insistence of
prosecutors fearful that if it shuffled away into the darkness there would be certain
forms of dishonest conduct that would not be criminal at all because they would
not fall within the ambit of the remaining statutory offences. Thus, the perception
remains that conspiracy to defraud is a valuable weapon in the prosecutor’s arsenal
because of its sheer breadth when compared to its statutory brethren. As the Evans
case demonstrates, however, its greatest virtue also happens to be its most alluring
vice.4

The Evans saga began in 1994, when Celtic Energy Ltd (Celtic) acquired the
freehold title to a number of coal mines in Wales for approximately £100m. The
Coal Authority was the freehold owner of the coal that Celtic wanted to mine from
those sites and so it granted Celtic a licence for that purpose. In addition, three
mineral planning authorities (the MPAs) granted Celtic planning permission to
carry out mining operations on those sites. The Coal Authority and the MPAs
made it a requirement of their licences that once Celtic’s mining operations ceased,
Celtic should restore the sites to countryside or agricultural use. The cost of

1Evans Unreported, Cardiff Crown Court, February 18, 2014.
2 See R.S. Wright (later Wright J.), Law of Conspiracies and Agreements (London: Butterworths, 1873), p.33;;

M.R. Goode, Criminal Conspiracies in Canada (1975);; T Hadden, “The Origin and Development of Conspiracy to
Defraud” (1967) Am. Jo. L. Hist. 25, and P. Gillies, “The Offence of Conspiracy to Defraud” (1977) 51 Aust .L. J.
247.

3 The Law Commission considered the offence in its Working Papers of 1974 (No.56) and 1988 (No.104) and in
its Report No.228, Conspiracy to Defraud (1994). For comments on and criticisms of the Law Commission’s work
in this area over the years see R. Buxton (1975) 38 M.L.R. 339;; L.H. Leigh (1975) 38 M.L.R. 320;; E. Griew, [1975]
Crim L.R. 70;; A.T.H. Smith, “Conspiracy to Defraud” [1988] Crim L.R. 508;; J.C. Smith, “Conspiracy to Defraud:
Some Comments on the Law Commission’s Report” [1995] Crim. L.R. 209;; S. Silber, “The Law Commission,
Conspiracy to Defraud and the Dishonesty Project” [1995] Crim. L.R. 461 and J.C. Smith, Letter [1995] Crim. L.R.
519.

4 The Evans case was not, of course, the first occasion on which the offence of conspiracy to defraud has been
stretched beyond its natural limits. InNorris v United States [2008] UKHL 16;; [2008] 1 A.C. 920, the House of Lords
held that at the time of the events complained of (1989 to 2000) a secret price fixing agreement would not have
amounted to a conspiracy to defraud in the absence of aggravating features, such as an agreement to deceive customers
by making false statements, despite submissions to the contrary from the prosecuting authorities.
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restoring each site was estimated to run into tens of millions of pounds, sometimes
in excess of £100m. In order to meet its future liabilities, Celtic kept a healthy
balance in its accounts. The Coal Authority and the MPAs were not themselves
under a statutory duty to restore the sites but if Celtic refused to do so, in breach
of its contractual obligations, the Coal Authority and the MPAs could carry out
the restoration and then seek their costs from Celtic.
By 2010, Celtic had restored all but four of its sites. It was common ground,

however, that the money remaining in Celtic’s account was not sufficient to cover
the costs of restoring the four remaining sites. Celtic needed an innovative solution
to this problem and that is where the company’s solicitors and their counsel came
to the rescue. They took the view that as the restoration obligations ran with the
freehold title to the sites, so Celtic could divest itself of those obligations if it sold
its freehold titles. In that scenario, Celtic would retain the right to mine the sites
under the licences granted by the Coal Authority and theMPAs but the obligations
to restore the sites once the mining operations had finished would rest on the
shoulders of the third party purchaser of the freehold titles to the sites. Once the
restoration obligations vested in the purchaser, the defendants believed that Celtic’s
auditors would agree to reduce the level of funds in its accounts for distribution
elsewhere within the business.
The obvious flaw in this scheme was that no third party purchaser would want

to buy the freehold titles to the sites knowing that a substantial liability to restore
those sites would flowwith those titles, especially when the profits from the mining
operations would go to Celtic and not to the freehold purchaser. In order to
overcome this difficulty Celtic’s solicitors incorporated a number of companies
in the British Virgin Islands (BVI) that were owned and controlled by members
of the firm acting under the direction of Celtic’s Managing Director and Finance
Director. Those companies were Oak Regeneration Inc and its subsidiaries (Oak).
To all outward appearances it looked like Oak was entirely independent of Celtic.
Oak purchased the freehold titles to the sites from Celtic for £1 each with a stated
intention to redevelop them once mining operations had ceased. Thereafter, and
as planned, Celtic’s auditors agreed to a substantial reduction in the funds in the
company’s account. Some of this money then made its way to the defendants by
various routes.
In the prosecution’s eyes, as Hickinbottom J. (the Judge) later put it,

“the sale was an entirely dishonest and covert device by which Celtic
transferred the freeholds of the sites to another company, established for that
purpose, which they owned and controlled— but which was financially worth
neither powder nor shot, and which was in any event difficult in practice to
pursue — with the sole purpose of avoiding the restoration obligations upon
Celtic whilst leading those outside the conspiracy to believe that Oak was an
independent company purchasing the freehold sites in the normal course of
business.”5

If Oak defaulted on its restoration obligations and the Coal Authority and the
MPAs carried out those works and then sought to recover their costs of doing so
from Oak, they would have a real struggle on their hands not least because of the

5Evans Unreported, Cardiff Crown Court, February 18, 2014 at [20].
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secretive company laws in the BVI but also because Oak, as it turned out, had
almost no assets to speak of from which it could offer recompense.
On these facts, the prosecution charged officers of Celtic, their solicitors and

their counsel with being parties to a conspiracy to defraud. The defendants applied
to dismiss that charge. The Judge heard argument over four days in December
2013 and delivered his judgment on February 10, 2014. In it, he considered in
some detail the elements of the conspiracy to defraud offence.

The conspiracy offence
Hickinbottom J. endorsed the view of the authors of Smith’s Law of Theft, 6 that
there are two versions of the offence of conspiracy to defraud. The first is where
there is an agreement “dishonestly to prejudice another’s economic interests”. The
second is where there is an agreement “to mislead a person with intent to cause
him to act contrary to his duty”. As to the first of these versions, the Judge held
that it is not necessary that anyone should be deceived, provided that some
proprietary right of the victim has been injured. In due course the Judge deprecated
the practice of using the expression “economic prejudice” to describe this type of
injury, because in his view it “has the potential for obfuscating the true
requirement”,7 which is that “a proprietary right or interest of the victim is actually
or potentially injured”.8 The Judge further held that in order for such a dishonest
agreement to amount to a conspiracy to defraud, either the object of the agreement
had to be unlawful or, if the object was lawful, the means of achieving that object
had to be unlawful. There was no basis in law to criminalise as a conspiracy to
defraud a dishonest agreement that achieved a lawful object by lawful means 9 As
to the second version of the offence, the Judge found that there is no need to
establish any injury to the victim but “there is a requirement for the victim to be
deceived and, as a result of that deceit, act in a different way from that in which
he would have acted if he had known the true position”. 10

Common to both versions is the need for there to be a victim (who has either
been injured or deceived) and for the defendants to have acted dishonestly. The
Judge assumed for the purposes of the dismissal hearing that there was sufficient
evidence of dishonesty against each defendant. He also noted that the only victims
identified by the prosecution were the Coal Authority and the MPAs.

The prosecution’s approach
The prosecution’s case was rooted firmly in the first version of the offence. The
charge made it plain that the injury to the victims was the detrimental impact on
their ability to effectively enforce the restoration obligations against the new
freehold owner of the titles to the sites because, putting it bluntly, it would be
harder for them to pursue Oak for the cost of restoration then it would have been
to pursue Celtic. It was implicit in this formulation of injury that the prosecution

6D. Ormerod and D. Williams, Smith’s Law of Theft, 9th edn (Oxford: Oxford University Press, 2007), para.5.12
7Evans Unreported, Cardiff Crown Court, February 18, 2014 at [169].
8Evans Unreported, Cardiff Crown Court, February 18, 2014 at [184].
9Evans Unreported, Cardiff Crown Court, February 18, 2014 at [138] and [160].
10Evans Unreported, Cardiff Crown Court, February 18, 2014 at [48].
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accepted the restoration obligations had passed to Oak following the purchase of
the freehold titles from Celtic.
However, in a subsequent Case Summary served by the prosecution a different

stance was taken. In that document the prosecution asserted that the transfer of the
freehold titles in the sites had not carried the restoration obligations with them and
so they had remained with Celtic. Instead, the defendants had dishonestly set out
to persuade Celtic’s auditors that the restoration obligations now lay with Oak
(when they did not) so the auditors would release the funds from Celtic’s accounts
to enable the defendants to line their own pockets. On this formulation the injury
to the victims could be found in the fact that the funds in Celtic’s accounts were
no longer available to reimburse the victims if they carried out the restoration
works themselves in the event that Celtic chose not to do so.
The difference between the injury identified in the charge and that identified in

the Case Summary became nugatory because in the build-up to the dismissal
hearing newly instructed prosecution counsel put the case firmly on the basis set
out in the Case Summary, namely that Celtic’s lawyers had deliberately and
dishonestly informed the auditors that the restoration obligations would pass to
Oak with the freehold titles when they knew that was not the case.
As the date of the hearing approached, a prosecutorial volte face occurred. At

the hearing itself the prosecution argued that the restoration obligations had been
transferred to Oak after all and the injury to the victims came about because if Oak
defaulted on its obligations to restore the sites, and the victims undertook that
restoration, it would be far more difficult for them to obtain the costs of the
restoration from Oak (an off-shore company with almost no assets) than it would
have been for them to recover the costs from Celtic (an on-shore company with
sizable assets). On this formulation, the injury to the victims had nothing to do
with the contents of Celtic’s accounts and everything to do with the Herculean
task of trying to squeeze substantial sums of money out of a BVI company that
barely had two pennies to rub together. The Judge noted that this represented “a
very substantial change to the basis of the prosecution case” 11 that, in effect,
returned it to the formulation used in the charge.

Conspiracy to defraud—a requirement of unlawful object or
means?
In order for the defendants to have a case to answer on this charge of committing
the first version of the conspiracy to defraud offence, there would need to be
evidence capable of establishing that both the defendants’ agreement either had
an unlawful object or unlawful means were employed in achieving its lawful object
and that injury had been caused to a proprietary interest of the Coal Authority and
the MPAs.
One of the prosecution’s problems was that there was no lawful impediment to

the establishment of Oak in the BVI (with the beneficial ownership vesting in the
defendants), or to the transfer of the freehold titles in the sites from Celtic to Oak.
The object of the conspiracy—to avoid the cost of restoration falling on Celtic—was
a perfectly lawful one, as were the means employed to achieve it. Furthermore,

11Evans Unreported, Cardiff Crown Court, February 18, 2014 at [123].
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the Judge held that there was no evidence to suggest that the victims had suffered
any injury to their proprietary interests as a result of the defendants’ activities. The
prosecution, of course, maintained that the transfer of the restoration obligations
from Celtic to Oak injured the victims’ rights to recover the costs of restoring the
sites, if they chose to undertake that restoration, because Oak was a much harder
target to aim for than Celtic would have been. However, as the Judge found, the
victims had no proprietary interest in any of Celtic’s assets. This could be easily
demonstrated by the fact that the victims were powerless to prevent Celtic from
transferring the freehold titles to the sites to Oak. In the event that the restoring
obligations remained with Celtic, who chose to ignore them and thus expose itself
to a liability to reimburse the victims for any restoration work they carried out,
the victims would be nothing more than contingent and unsecured creditors of
Celtic. It followed that by facilitating the transfer of the restoring obligations from
Celtic to Oak, the defendants had not injured any proprietary interest of the victims.
For these reasons, the Judge dismissed the charge against all defendants.

Lessons to be learned?
What are the lessons from Evans? Perhaps a number of points can be made.
First, while the common law offence of conspiracy to defraud is wide, it has its

limits. It would be a mistake to assume that if the facts of a case reek of dishonesty
but don’t fit snugly into any of the statutory offences (such as the various fraud
offences under the Fraud Act 2006) then conspiracy to defraud will catch them as
a last resort. As the Judge noted, dishonesty is not a crime and nor is being a party
to a dishonest agreement. In order for the conspiracy to defraud offence to be made
out there must be something more than that.
Secondly, before charging conspiracy to defraud it is imperative that the

prosecution submits the evidence to “focused and rigorous analysis”.12 That did
not happen in the Evans case, as the prosecution’s vacillation as to the nature of
the injury to the victims demonstrates. Before charging the first version of the
conspiracy to defraud offence the prosecution need to answer these questions:

1. Was there an agreement between the defendants?
2. Were the defendants dishonest?
3. What was the object of their agreement? Was that object unlawful?
4. By what means did the defendants set out to achieve that object?

Were those means unlawful?
5. Was there a victim of the defendants’ agreement?
6. Was a proprietary interest of the victim injured as a result of the

defendants’ agreement?

Questions (1), (2), (5) and (6) all need to be answered in the affirmative, as does
one of question (3) or (4), before a charge under the first version of the conspiracy
to defraud offence should be brought. If the prosecution in Evans had set about its
task in this systematic way then it may have been obvious much sooner that
conspiracy to defraud was not a suitable charge on the facts.

12Evans Unreported, Cardiff Crown Court, February 18, 2014 at [189].
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Thirdly, it is vital that once the decision is made to bring a charge of conspiracy
to defraud the particulars of that offence are fully and fairly set out in the charge
itself, and that means addressing all of the elements of the offence as set out above.
In particular, the charge should identify who the parties to the agreement were,
what the object of the agreement was, what the means of achieving that object
were, whether the object or the means or both were unlawful, who the victim or
victims were, what propriety interest of the victim or victims was injured by the
agreement and, finally, the charge should state that the parties to the agreement
were dishonest. That doesn’t mean that the charge should be prolix but it must
contain sufficient detail to enable the defence and the court to understand how the
case is put and to ensure that the prosecution can’t wriggle this way and that within
the parameters of the offence whenever the mood takes them.13

Finally, it should be noted that as the Judge dismissed the charge pursuant to
his powers in para.2(2) of Sched.3 to the Crime and Disorder Act 1998, there was
no avenue of appeal open to the prosecution and nor could it seek judicial review
of the decision. Instead, the prosecution’s only option if it wanted to resurrect the
charge would have been to seek the consent of another judge of the High Court to
the preferment of a bill of indictment under the Indictments (Procedure) Rules
1971 (SI 1971/2084). The indications are that no such application was in fact made.

13Evans Unreported, Cardiff Crown Court, February 18, 2014 at [189].

Conspiracy to Defraud: A Siren to Lure Unwary Prosecutors 743

[2014] Crim. L.R., Issue 10 © 2014 Thomson Reuters (Professional) UK Limited


